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Charles Sherman Donley 


Charles Sherman Donley of Pittsburgh, Pennsylvania, has been 
selected Secretary of the Association of Interstate Commerce Commis- 
sion Practitioners. The selection was voted unanimously by members of 
the Association’s Executive Committee. Mr. Donley will fill the vacancy 
caused by the death of Milton P. Bauman of New York City. 


Mr. Donley was born in Coshocton County, Ohio; received his edu- 
eation in preparatory schools in that County, in the School of Business 
Administration of the University of Pittsburgh for several years, and 
one term at the Carnegie Institute of Technology. 


He went to Pennsylvania as an employee of the Pennsylvania Rail- 
road Company and remained with that company for twelve years, at 
which time he became affiliated with a railroad training school as Direc- 
tor. Later he was associated with a traffic and transportation bureau as 
Secretary-Treasurer. Subsequently he set up his own business which 
he continues to operate as Traffic Consultant, principally in industrial 
traffic and transportation matters. He represents many interests 
throughout the United States and Canada. He also represents various 
highway and water lines in particular phases of their work, and acts as 
Traffic Manager for the United States Potters Association, the National 
Feldspar Association, and the Chain Institute. 


At the present time Mr. Donley is a member of the Board. of Direc- 
tors of the Pittsburgh Chamber of Commerce, serving as Chairman of 
the Transportation Division. Formerly he was Vice-President of the 
Pittsburgh Chamber of Commerce. He is Chairman of the Transpor- 
tation & Storage Requirements Committee for the Pittsburgh Area in 
the National Defense Program, a member of the Transportation Com- 
mittee of the United States Chamber of Commerce, Chairman of the 
Allegheny Region Traffic and Transportation Conference (War Emer- 
gency Committee), member of the Contact Advisory Committee rep- 
resenting shippers of Nationals Shippers’ Advisory Boards of the 
United States, and Chairman of Transportation Research Commission, 
Pittsburgh. 

Mr. Donley has filled all offices in the Kiwanis from Club President 
to International President for the United States and Canada. 

He has served on various committees of the Association of I. C. C. 
Practitioners, and has been actively interested in the Pittsburgh Regional 
Chapter. In 1940-1942 he was Vice-President for District No. 4. 

In addition to being admitted to practice before the Bar of the 
Interstate Commerce Commission he appears before the Maritime Com- 
mission. 

Mr. Donley is one of the famous ‘‘Kentucky Colonels,’’ as well as 
a Chief in the Cherokee and Black Feet Indian Tribes. 

He admits his weakness for ‘‘snappy’’ clothes, and is known to his 
many friends as ‘‘Charlie.’’ 
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EXECUTIVE COMMITTEE ELECTS CHARLES DONLEY SECRETARY TO FILL 
UNEXPIRED TERM OF MILTON P. BAUMAN 


At a meeting of the Executive Committee in Washington, D. C. on 
February 5, 1943, a sub-committee composed of Messrs. Wilbur LaRoe, 
Jr., Chairman, Charles E. Bell and Warren H. Wagner, was directed to 
select one of our members to fill the vacancy in the office of Secretary 
of the Association caused by the death of Milton P. Bauman, in accord- 
ance with the provision set forth in Article V of the By-Laws, that: 
‘*Vacancies in any elective office occurring between meetings shall be 
filled by the Executive Committee.’’ Following the recommendation of 
the sub-committee the Executive Committee unanimously elected Charles 
Donley of Pittsburgh, Pennsylvania, to the office of Secretary of the 
Association for the term which expires at the next annual meeting in 
October, 1943. 





CHARLES DONLEY APPOINTED MEMBER OF SPECIAL COMMITTEE ON PRACTICE 
BEFORE REGULATORY BODIES OF STATES & FEDERAL GOVERNMENT 


Mr. Charles Donley, our newly elected Secretary, has been appointed 
a member of the Special Committee on Practice before Regulatory Bodies 
of States & Federal Government and Unauthorized Practice of Law 
vice Milton P. Bauman. 





PAMPHLET COPIES OF STUDY ON’ PROPORTIONAL RATES AVAILABLE 


Members or other persons desiring to obtain the above study in 
pamphlet form may do so by writing to the Executive Secretary and 
enclosing 25¢ in coin to cover the cost. Because of the metal shortage 
our printer is unable to hold the type for this study. However, realiz- 
ing the demand for the study, we have had a supply of these pamphlets 
made which will be distributed as long as they last. 








Int: 


TO z 














MARCH, 1943 





GLANCY BILL LIMITING PRACTICE OF LAW TO LAWYERS 
IN NEW YORK STATE 


State of New York 
No. 1199 Int. 1093 
In Assembly 


FEBRUARY 23, 1943 


Introduced by Mr. Glaney—Read once and referred to the Committee 
on Codes 


An Act 


TO AMEND THE PENAL LAW, IN RELATION TO LIMITING THE PRACTICE OF LAW 
AND THE SALE OF BLANK FORMS RELATING THERETO 


The People of the State of New York, represented in Senate and As- 
sembly, do enact as follows: 

Section 1. Sections two hundred seventy and two hundred seventy- 
one of the penal law are hereby amended to read as follows: 

§ 270. Practicing or appearing as attorney-at-law without being 
admitted and registered. It shall be unlawful for any natural person 
to practice or appear as an attorney-at-law or as attorney and counselor- 
at-law for a person other than himself in (a) any court (of record) in 
this state (or in any court in the city of New York), or to practice or 
appear for a person other than himself before any agency of govern- 
ment, or to furnish attorneys or counsel or an attorney and counsel 
to render legal services, or to hold himself out to the public as being 
entitled to practice law as aforesaid, or in any other manner, or to as- 
sume to be an attorney or counselor-at-law, or to assume, use or adver- 
tise the title of lawyer, or attorney and counselor-at-law, or attorney- 
at-law or counselor-at-law, or attorney, or counselor, or attorney and 
counselor, or equivalent terms in any language, in such manner as to 
convey the impression that he is a legal practitioner of law or in any 
manner to advertise that he either alone or together with any other 
persons or person has, owns, conducts or maintains a law office or law 
and collection office, or office of any kind for the practice of law, without 
having first been duly and regularly licensed and admitted to practice 
law in the courts of record of this state, and without having taken 
the constitutional oath and without having subscribed and taken the oath 
or affirmation required by section four hundred and sixty-eight of the 
judiciary law and filed the same in the office of the clerk of the court 
of appeals as required by said section. Provided, however, that nothing 
in this section shall be held to apply to officers of societies for the pre- 
vention of cruelty, duly appointed, when exercising the special powers 
conferred upon such corporations under section one hundred twenty- 
one of the membership corporations law. 





_Explanation—Matter underscored is new; matter in brackets is old law to be 
omitted. 
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§ 271. None but attorneys to practice in the state. No natural per- 
son shall ask or receive, directly or indirectly, compensation for ap- 
pearing for a person other than himself as attorney in any court or 
before any magistrate or agency of government, or for preparing deeds, 
mortgages, assignments, discharges, leases or any other instruments af- 
fecting real estate, wills, codicils, or any other instrument affecting the 
disposition of property after death, or decedents’ estates, or pleadings 
of any kind in any action brought before any court (of record) or agency 
of government in this state, or make it a business to practice for another 
as an attorney in any court or before any magistrate or agency of gov- 
ernment unless he has been regularly admitted to practice, as an attor- 
ney or counselor, in the courts of record of the state; but nothing in this 
section shall apply to officers of societies for the prevention of cruelty, 
duly appointed, when exercising the special powers conferred upon such 
corporations under section one hundred twenty-one of the membership 
corporations law. 

§ 2. The penal law is hereby amended by inserting therein a new 
section, to be section two hundred seventy-one-a, to read as follows: 

§ 271-a. Sale of blank legal forms except to attorneys prohibited. 
It shall be unlawful to sell or transfer for value any blank form or writ- 
ing for preparing deeds, mortgages, assignments, discharges, leases or 
any other instruments, affecting real estate, wills, codicils, or any other 
instrument affecting the disposition of property after death, or pleadings 
of any kind in any action or proceeding brought before any court or 
agency of government in this state, to any person other than an attorney 
or counselor regularly admitted to practice in the courts of record of the 
state. 

§ 3. Subdivision one of section two hundred eighty of the penal law 
is hereby amended to read as follows: 

1. No corporation or voluntary association shall (a) practice or ap- 
pear as an attorney-at-law for any person in any court in this state or 
before any judicial body or agency of government, nor 

(b) make it a busincss to practice as an attorney-at-law, for any 
person, in any of said courts, nor 

(ec) hold itself out to the public as being entitled to practice law, or 
to render legal services or advice, nor 

(d) furnish attorney or counsel, nor 

(e) render legal services of any kind in actions or proceedings of 
any nature or in any other way or manner, nor 

(f) assume in any other manner to be entitled to practice law, nor 

(g) assume, use or advertise the title of lawyer or attorney, attor- 
ney-at-law, or equivalent terms in any language in such manner as to 
convey the impression that it is entitled to practice law or to furnish 
legal advice, services or counsel, nor 

(h) advertise that either alone or together with or by or through 
any person whether or not a duly and regularly admitted attorney-at-law, 
it has, owns, conducts, or maintains a law office or an office for the prac- 
tice of law, or for furnishing legal advice, services or counsel. 

§ 4. This act shall take effect immediately. 
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MR. GLANCY INTRODUCES BILL IN NEW YORK LEGISLATURE FOR 
PROFESSIONALIZATION OF TRAFFIC MANAGERS 


State of New York 
No. 1547 Int. 13877 


In Assembly 
MARCH 2, 1943 


Introduced by Mr. Glancy—Read once and referred to the Committee 
on Public Education 


An Act 


TO AMEND THE EDUCATION LAW, IN RELATION TO REGULATING THE 
CERTIFICATION OF TRAFFIC MANAGERS 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. Chapter twenty-one of the laws of nineteen hundred nine, 
entitled ‘‘An act relating to education, constituting chapter sixteen of 
the consolidated laws,’’ as amended by chapter one hundred forty of 
the laws of nineteen hundred ten, is hereby amended by adding thereto 
a new article, to be article fifty-nine to read as follows: 


Article 59 
Certified Traffic Managers 


Section 1510. Definitions. 
1511. Certified traffic manager. 
1512. Board of examiners ; fees; certification and revocation. 
1513. Violation. 
1514. Department supervision. 


§ 1510. Definitions. As used in this article: 

‘*Regents’’ means the board of regents of the university of the 
state of New York. 

‘*Department’’ means the education department of the State of 
New York. 

‘*Board’’ means the board of examiners of certified traffic man- 
agers. 

‘*Traffic Manager’’ means any person who is engaged in the super- 
vision of transportation of goods by means of rail, marine, air, express 
and parcel post, including the preparation of goods for transit, the de- 
termination of rates or tariffs, the routing of goods, and the handling 
of claims arising from damage of merchandise in transit. 

§ 1511. Certified traffic manager. Any citizen of the United States, 
or any person who has duly declared his intention of becoming such 
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citizen, residing or having a place for the regular transaction of busi- 
ness in this state, being over the age of twenty-one years, and of good 
moral character, and who shall have received from the department a 
certificate of his qualifications to practice as a certified traffic man- 
ager, as hereinafter provided, shall be styled and known as a certified 
traffic manager, and no other person shall assume such title or use the 
abbreviation ‘‘C. T. M.’’, or any other words, letters or figures to in- 
dicate that the person using the same is such certified traffic manager. 

§ 1512. Board of examiners; fees, certification and revocation. The 
regents shall appoint a board of three examiners. Each member of the 
board shall have been engaged in the duties of traffic manager for at 
least three years. The term of office of the members of such board of 
examiners shall be three years. The regents shall fill any vacancies which 
may occur on such board, but subsequent appointments shall be made 
from traffic managers certified under the provisions of this article. 
Such board shall, subject to the approval of the department, make such 
rules and regulations, not inconsistent with law, as may be necessary 
for the performance of its duties. Any member of the board, or a 
majority thereof, may administer oaths or take testimony concerning 
any matter within the jurisdiction of the board and recommend to the 
department the names of applicants who have qualified for certificates. 
The department shall charge for examination and certificates the sum 
of ten dollars. All fees, fines, penalties and other moneys derived from 
the operation of this article shall be paid to the department, which 
shall pay all the expenses of the board out of such amounts and shall 
pay into the state treasury any portion of such moneys remaining un- 
expended. The department may revoke any such certificate for suf- 
ficient cause after written notice to the holder thereof, and a hearing 
thereon. 

§ 1513. Violation. Any violation of the provisions of this article 
shall be a misdemeanor. 

§ 1514. Department supervision. The provisions of this article shall 
be administered subject to section fifty-one of this chapter. 

§ 2. This act shall take effect immediately. 





A Study of Proportional Rates * 


By CuHarues W. Berry 


Examiner, Bureau of Formal Cases 
Intersiate Commerce Commission 


This study which is based on a review of all of the decisions of 
the Commission reported in volumes 1 to 246, inclusive, dealing with 
so-called proportional rates, as well as pertinent decisions of the Supreme 
Court, attempts to set forth the extent to which those decisions harmonize 
or conflict, and the writer’s conclusions, based thereon, as to whether 
or not the conflicts that exist may be reconciled in principle. It is not 
intended to deal with the merits of any discretionary conclusion based 
upon evidence. 

The Commission, when the Interstate Commerce Act became ef- 
fective, was confronted with an established conglomeration of hetero- 
geneous rates and practices which was the outgrowth of years of struggle 
between individual carriers each striving to gain a competitive ad- 
vantage over the other. 

The Commission found in existence rates that applied only between 
points on the lines of one carrier, and so-called proportional rates, re- 
shipping rates, and rates to and from lake and ocean ports, lower than 
the rates to and from the ports proper, and export and import rates 
lower than domestic rates. Some of those rates applied over routes 
over which the carriers had arrangements for through transportation 
and their use had been acquiesced in by all carriers forming the through 
route. Those rates may or may not have been published as through 
rates in joint tariffs. In some instances, proportional rates applicable 
only to that part of the through movement over the line of the publish- 
ing carrier and rates labeled joint rates from points on connecting 
carriers were published by one carrier without the consent of its con- 
nections, and even when those connections had definitely refused to es- 
tablish through routes and objected seriously to the maintenance of 
the so-called proportional or joint rates. In many instances, traffic 
moved at rates that were not published at all. 

Probably one of the most prolific sources of proportional rates, par- 
ticularly in connection with all-rail transportation, was arrangements 


* This study was undertaken at the direction of Commissioner Alldredge. It was 
prepared (February, 1943) by Examiner Berry as the result of independent research 
and embodies the personal views of the writer. It has not been considered or 
adopted by the Commission. 

Editor’s Note: 

In the next issue of the Journal we will carry the first instalment of another 
study relating to “Stopping Shipments in Transit to Partially Load or Partially 
Unload, Split a 5 Split Pickups, and Split Deliveries,” by C. Elliot Stiles, Ex- 
aminer, Bureau of Formal Cases, Interstate Commerce Ago in cooperation 
with Messrs. W. T. Hayes, Chief, Section of Traffic, H. Engl ish, Acting Chief, 
Legal and Enforcement Section, and P. Coyle, Chief, Sctigs of omplaints, Bureau 
of Motor Carriers, at the direction of Commissioner ‘Alldredge. H. W. 
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generally and hereinafter referred to as transit arrangements, which 
permitted the stopping of traffic at an intermediate point, hereinafter 
referred to as the transit point, the surrender of the possession of the 
traffic by the carrier at the transit point, and the reshipment of the same 
commodity, or products manufactured therefrom, at rates less than the 
local rates from the transit point which frequently were the equivalent of 
or actually the remainder of the through rates from the points of origin 
to final destination. The maintenance of such arrangements was a well 
established practice, and in many instances through charges lower than 
the combination of local rates to and from the transit point made avail- 
able by transit arrangements, were the principal, and frequently the sole, 
reason that induced the location of industries on a carrier’s rails. The 
commercial and business economy of the country was built largely around 
such rates. The Commission was faced with the fact that to force the 
abolishment of such arrangements would destroy the value of enormous 
investments made, and industrial plants built on the understanding 
that they would be continued. Soon after the Interstate Commerce Act 
became effective, the Commission, although somewhat hesitantly, found 
that within proper limits, transit arrangements were not violative of the 
act. 

Section 6 of the Interstate Commerce Act, as amended March 2, 
1889, provided, in part, as follows: 


That every common carrier subject to the provisions of this act 
shall print and keep open to public inspection schedules showing 
the rates and fares and charges for the transportation of passengers 
and property by any such common carrier as established and which 
are in force at the time upon its route * * * . 


* * * Every such common carrier shall also file with the Commis- 
sion copies of all contracts, agreements, or arrangements with 
other common carriers in relation to any traffic affected by the 
provisions of this act to which it may be a party. And in cases 
where passengers and freight pass over continuous lines or routes 
operated by more than one common carrier, and the several com- 
mon carriers operating such lines or routes establish joint tariffs of 
rates or fares or charges for such continuous lines or routes, copies 
of such joint tariffs shall also, in like manner, be filed with said 
Commission. 


Prior to the Supreme Court’s decision in Texas & Pacific Co. Vv. 
Interstate Commerce Commission, 162 U. 8. 197, decided March 30, 1896, 
the Commission recognized only two kinds of rates as legal, namely, 
(1) rates published by a carrier applicable on its route between places 
on its railroad, which it designated local rates, and (2) rates made, by 
agreement of two or more carriers for a through carriage over establish- 
ed routes, which it referred to as joint or through rates. 

After that decision, it recognized an additional kind of rates as legal, 


namely, export and import rates, although they differed from the do- 
mestic rates. 
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Local Rates 


The Commission held that a local rate was the only rate which a 
carrier could legally establish between the same points by its independ- 
ent action, and that such a rate could be established only between points 
on its own line, and must be made available to all shippers. Chicago, 
R. I. & P. Ry. Co. v. Chicago & A. R. R. Co., 3 I. C. C. 45; New York, 
V. H. & H. R. Co. v. Platt, 7 I. C. C. 323. 


Through Rates 


The act prior to 1906 did not require the carriers to establish joint 
rates or through routes. They were at liberty to establish or to refuse 
to establish such rates or routes. The Commission did not have author- 
ity to compel them to do so. Little Rock & M. R. Co. v. East Tenn. V. & 
GR. Co., 3 I. C. C. 1; 8. 8. Capehart and J. Smith v. Louisville & 
V. R. Co., 4 1. C C 265. 

The Commission in its decisions prior to 1906, in some instances, 
seems to have used the terms joint rates and through rates as synonym- 
ous. In others; it used the term joint rates to indicate a one-factor rate 
or a combination of rates published in joint tariffs, and the term through 
rates or charges as meaning combinations of two or more rates which 
were published in different tariffs. The Commission found the term 
proportional rates and similar ones in common usage to designate rates 
lower than local rates and employed them in its decisions. But it also 
used those terms as synonymous with divisions of joint rates. 

The terminology used, however, was of little importance prior to 
1906, for the Commission consistently held that through rates may and 
should be lower than combinations of local rates. L. Lippman & Co. v. 
Central R. R. Co., 2 1. C. C. 585. And that through rates different from 
the combination of locals might be established only by agreement of all 
of the carriers whose lines or routes constituted the through route. It 
held, however, that while an agreement to the maintenance of each factor, 
lower than the contemporaneous local rates of a combination through 
rate was necessary, the agreement might be either expressed, as in a 
joint tariff, or implied, as by the maintenance of a through route for a 
continuous carriage evidenced by through bills of lading or other satis- 
factory evidence. Chicago, R. I. & P. Ry. Co. v. Chicago & A. R. Co., 
supra; New York, N. H. & H. R. Co. v. Platt, supra. 


Transit 


The Commission consistently held that a through rate lower than 
the combination of local rates could be applied only on a through ship- 
ment. In the Matter of Unlawful Rates and Practices, 7 I. C. C. 240, it 
defined a through shipment as follows: 


An indispensable element in every through shipment would 
seem to be a contract for such through service; an agreement be- 
tween the parties at the inception of the carriage that the freight 
shall be transported to the point of destination at the through rate. 
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In that case, it further said: 


Whether there may be in the case of freight something akin 
to a through rate with stopover privileges is not here considered or 
decided. If so, those privileges should be published as a part of 
the rates * * *. 


When finally required to pass on the legality of permitting transit 
on the through rates, the Commission found that such a practice was 
legal, provided there was a bona fide contract for through carriage from 
the point of origin beyond the transit point at the time the shipment 
left the point of origin, provided the tariff authorizes such transit, and 
provided the freight was transported to destination at the through rate. 
It concluded that the ‘‘mere’’ facts that the traffic was unloaded at the 
transit point; that the inbound commodity was unmanufactured or raw 
material, and the outbound commodity a manufactured article; that the 
ownership changed at the transit point or elsewhere en route; and that 
the final destination was not known when the traffic left the point of 
origin, did not affect the soundness or legality of the principle, but that 
those facts, together with others, might be determinative of whether, as 
a matter of fact, the shipment was a through shipment. 

The first case in which the Commission accepted transit as lawful 
was Unlawful Rates in Trans. Cotton by K. C., M. & B. R. R. Co., 8 
I. C. C. 121. In Central Yellow Pine Asso. v. V. 8. & P. R. Co., 10 
I. C. C. 193, the Commission set forth its reasons for accepting transit 
at through rates as legal in the following language: 


* * * In other words, can the principle of milling in transit be 
applied to the manufacture of logs into lumber? 


It is well understood that at the present time this principle is 
applied to the movement of many commodities. Generally in its 
application the raw material pays the local rate into the point of 
manufacture; when afterwards the manufactured product goes 
forward it is transported upon a rate which would be applicable to 
that product had it originated in its manufactured state at the 
point where the raw material was received for transportation, what- 
ever has been paid into the mill being accounted for in this final 
adjustment. Under this or some equivalent arrangement at the 
present time grain of all kinds is milled and otherwise treated in 
transit; flour is blended, cotton is compressed, lumber is dressed 
and perhaps otherwise manufactured ; livestock is stopped off to test 
the market. 


It may be urged with much force that the Act to Regulate 
Commerce does not sanction arrangements of this kind and the 
Commission early in its history intimated that such might finally be 
its conclusion. Crews v. Richmond & D. R. Co., 1 I. C. C. Rep. 401, 
1 Inters. Com. Rep. 703. Such practices were, however, in use to & 
considerable extent at the time of the passage of the Act and since 
they have become universal. To abrogate these privileges would be 
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to confiscate thousands and probably millions of dollars in value by 
rendering worthless industrial plants which have been constructed 
upon the faith of their continuation. Nor is it a forced construction 
of the statute to hold that when the product finally goes forth to 
the point of consumption it but completes the journey upon which 
it entered when the raw material was taken up. There can be no 
doubt that the application of this principle has cheapened the cost 
of the transportation and probably of manufacture. The Commis- 
sion finally held in In the Matter of Unlawful Rates in the Trans- 
portation of Cotton, 8 Rep. 121, that cotton might be compressed 
in transit; and no distinction can be made between this and most 
of the arrangements above referred to. Manifestly, however, there 
must be some limit to the application of this idea. 


Since that time, the legality of permitting transit has been recog- 
nized so many times and is now so well established that for the purpose 
of this discussion it will be accepted that traffic which is transited is 
through traffic and the movement from origin to destination constitutes 
a through shipment. 


Amendment of 1906 


In 1906, section 1 of the act was amended so as to require every 
carrier ‘‘to establish through routes and just and reasonable rates ap- 
plicable thereto.’’ Section 6 of the act was also amended at that time, 
so as to make paragraph (1) thereof read, in part, as follows: 


That every common carrier subject to the provisions of this act 
shall file with the Commission created by this act and print and 
keep open to public inspection schedules showing all the rates, fares, 
and charges for transportation between different points on its own 
route and between points on its own route and points on the route 
of any other carrier by railroad, by pipe line, or by water when a 
through route and joint rate have been established. If no joint 
rate over the through route has been established, the several car- 
riers in such through route shall file, print and keep open to public 
inspection as aforesaid, the separately established rates, fares and 
charges applied to the through transportation. 


While carriers were at liberty to do so the amendments referred to 
did not require them to establish ‘‘joint’’ rates or to maintain ‘‘joint’’ 
tariffs, or that there be any arrangement or agreement between carriers 
as to through rates. On the contrary, the reasonable conclusion from 
the language used in the last sentence of the above quotation is that the 
Congress contemplated that a through route might be maintained with- 
out a joint rate, and that the several carriers to a through route might 
establish separate rates differing from their local rates applicable to that 
part of the through transportation that takes place on their lines. Such 
rates are hereinafter referred to as separately established rates. The 
Commission seems to have accepted, without exception, that the amend- 
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ment recognizes the right of a carrier, either separately or jointly with 
one or more carriers, to maintain such separately established rates with- 
out the consent or agreement of other carriers in the through route when 
all are subject to the act and, by the overwhelming majority of its 
decisions, when the carriers beyond the points between which the sepa- 
rately established rates apply are not known or are not subject to the 
act. The Commission, in considering such rates, adopted the terms used 
by the carriers and shippers to differentiate between separately establish- 
ed rates according to the character of the movement. Typical terms are 
export and import rates, ex-river rates, ex-lake rates, lake-cargo rates, 
reshipping rates, and proportional rates. The latter term is used to 
include all separately established rates not generally known by one of 
the more specific designations and sometimes as synonymous with any 
or all of the more specific terms. Such distinctive terms are a conven- 
ience, and when used herein, it is to be understood that they are used 
in the sense indicated, unless otherwise specified. Separately establish- 
ed rates may, of course, be established by any one carrier, by any num- 
ber of the carriers in a through route, or by two or more carriers as joint 
rates applicable to a part of the through transportation. The singular 
when used herein includes the plural. 

The Commission’s decisions between June 29, 1906, and July 5, 
1917, the date Cairo Board of Trade v. Cleveland, C., C. & St. L. Ry. Co., 
46 I. C. C. 342, was decided, show considerable lack of uniformity with 
respect to the extent of its jurisdiction to regulate separately established 
rates without considering the rates applicable to the remainder of the 
through haul, when the through charges concerned are those applicable 
over common carriers by railroad. This seems to have been due in some 
degree to a hesitancy to break entirely with the theory adopted by it 
prior to the amendment of 1906, that a carrier could not maintain any 
rate between points on its line lower than its local rate for application 
to a through movement without the consent and agreement of all car- 
riers in the through route, that through charges less than the sum of the 
local rates were an inseparable unit similar to a joint rate, and the 
corollary that the through charges must be considered as a unit. There 
was not unanimity in its decisions in this regard, however, for in the 
majority of its decisions even prior to July 5, 1917, it dealt with sepa- 
rately established rates without considering the remainder of the through 
charges. In some instances, it did so, when only the separately establish- 
ed rates were brought in issue, and in others, it seems to have predicated 
its jurisdiction on the form of pleading, rather than the statute, for it 
held that it had authority to determine the lawfulness of separately 
established rates only when the complaint assailed the through charges. 
In eases in which compliance with that technicality was held necessary, 
we find another divergence in the decisions. In some of the cases, the 
Commission seems to have taken the view that a mere allegation in a 
complaint that the through charges were unreasonable was sufficient to 
give it jurisdiction to determine the lawfulness of a separately establish- 
ed rate without considering the through charges, for on numerous occa- 
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sions it exercised such authority when the evidence was clearly in- 
adequate to enable it to determine the lawfulness of the through charges, 
and even when the evidence was confined entirely to the assailed separate- 
ly established rate. In other cases, it held that the lawfulness of the 
through charges must be proved by satisfactory evidence. Except in 
a few early cases, as will hereinafter be shown, the Commission has 
consistently held it has jurisdiction and has exercised such jurisdiction 
to regulate separately established rates where the movement beyond the 
lines of the publishing rail carrier was by a water carrier, without the 
water carrier’s rates being brought in issue or even shown, when the 
water carrier was not subject to the Commission’s jurisdiction and did 
not file tariffs with the Commission, and when either the origin or 
destination of the traffic was not known. 


Rail Proportionals 
Both Factors Subject to the Act 


In Kansas City Transportation Bureau v. Atchison, T. & 8. F. Ry. 
Co., 16 I. C. C. 195, decided May 10, 1909, the complaint was that the 
“‘relationship’’ of rates on wheat and corn and articles taking the same 
rates as between Kansas City and Omaha to St. Louis, Mo., Cairo. IIL, 
and other Ohio River crossings, Memphis, Tenn., New Orleans, La., 
Galveston, Tex., and other gulf ports, and to the States lying east of the 
Mississippi River and south of the Ohio River was unduly and unjustly 
“‘discriminatory’’ against Kansas City in favor of Omaha. No com- 
plaint was made that any specific rate was unreasonable and no prayer 
was made for the establishment of any specific rate. 

Complainant in that case relied principally on distances from Kan- 
sas City and Omaha urging that Kansas City lies directly in the trend 
and direction of traffic from Omaha to the described destinations. Kan- 
sas City is 137 miles nearer St. Louis and Cairo and 194 miles nearer 
Galveston and New Orleans than Omaha. Complainant contended that 
the local rates from the grain fields were not in issue and that the only 
question was the ability of Kansas City and Omaha to sell in competition 
with each other in the territory in question. The Commission, after 
considering the evidence, pointed out that if distance alone were accepted 
as a proper measure of making rates on grain it would be a ‘‘revolution- 
ary’’ innovation and destructive of the ‘‘primary market’’ theory of 
rate making, competition, and established commercial interests of enor- 
mous volume and value. 

The Commission found: 


It is manifest that the prayer of complainant cannot be granted 
without serious disturbance in rates, and there is no reasonable 
assurance that after such disturbance a more equitable or satis- 
factory adjustment would be reached. It is not seen how any 
substantial relief could be accorded to Kansas City in this matter 
without the creation of much discrimination and great confusion in 
transportation and commercial circles, and we are, therefore, forced 
to the conclusion that the complaint must be dismissed. 
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In the course of its discussion in that report the Commission said: 


A proportional rate means a part of or a remainder of the 
through rate, or it means nothing at all...... 


It was not necessary to make such a statement because the proceed- 
ing was decided on other grounds and it was unfortunate that it was 
made because that clause has been so interpreted and then relied on to 
such an extent that it is probably responsible for many of the seeming 
contradictions in the Commission’s decisions. For example, we find 
Commissioner Harlan in his dissent to Rosenbaum Bros. v. Louisville 
& N.R. R. Co., 22 I. C. C. 62, hereinafter referred to, quoting that phrase 
and saying it follows therefrom that ‘‘the movement, the route, the 
service, and the charge are equally units,’’ and that ‘‘the difference 
between an unpublished division of a joint through rate and a separately 
established rate applicable only to the through movement is one largely 
of form and not of real substance.’’ That catchy gratuitous clause has 
been quoted in later cases as authoritative and the cases in which it has 
been relied on have in turn been cited as controlling precedents. 

Prior to that decision, and subsequent to 1906, the Commission 
rendered four decisions in which it is not shown whether the through 
rates or only the separately established rates were brought in issue by 
the complaint. North Brothers, v. St. Louis & San Francisco Railroad 
Company, 13 I. C. C. 152, North Brothers v. Chicago, M. & St. P. Ry. Co., 
15 I. C. C. 70, Kansas City Hay Co. v. Chicago, M. & St. P. Ry. Co., 16 
I. C. C. 100, and Arkansas Fuel Co., v. Chicago, M. & St. P. Ry. Co., 
16 I. C. C. 95. In none of those cases did the Commission consider the 
through rates although it awarded reparation in all of them. 

In Burnham-Hanna-Munger Co. v. Chicago, R. I. & P. Ry. Co., 14 
I. C. C. 299, class rates from the Atlantic seaboard to Missouri River 
cities were assailed but the testimony and argument was confined to the 
rates west of Chicago and the Mississippi River. The Commission found 
the through rates unreasonable because the factors west of Chicago and 
the Mississippi River were unreasonable and prescribed proportional 
rates for application west of the river. Also see Indianapolis Freight 
Bureau v. C., C. C. & St. L. Ry. Co., 16 I. C. C. 56. 

In Traffic Bureau, Etc. v. Missouri P. Ry. Co., 13 I. C. C. 11, cited 
in Kansas City Transportation Bureau v. Atchison, T. & 8. F. Ry. Co., 
supra, the complaint brought in issue rates on grain from St. Louis, Mo., 
to Little Rock and various Arkansas points, as compared with similar 
rates from Kansas City and other Missouri River points. About 75 
percent of the grain handled at St. Louis was shown as originating west 
of the Missouri River. Rates on that grain were made up of local rates 
to Kansas City, proportional rates to St. Louis, and local rates beyond 
to the Arkansas points. Proportional rates applied from Kansas City, 
the same in amount as the rates from St. Louis, to the same destinations. 
The Commission said : 


If this ease were to be decided without any reference whatever 
to competitive conditions at St. Louis and Kansas City, it is clear 
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that rates from St. Louis, by virtue of its greater proximity to Little 
Rock and Arkansas points, ought to be less than the rate from 
Kansas City. 


If the competitive conditions which do exist are to control, then 
the rates ought all the more to be less from St. Louis, since these 
two markets, deriving their supplies largely from the same source, 
compete in this territory and therefore the rates via the several lines 


from points of origin to final destination ought to be substantially 
the same. * * * 


We are also of the opinion that the present rates from St. Louis 
are unjust and unreasonable, and that the above rates [13 cents on 
wheat and 11 cents on corn and other coarse grains prescribed] 
considered in and of themselves as proportional rates, would be just 
and reasonable, without reference to the competitive conditions at 
the Missouri River, and they ought not to be exceeded for the future. 


In the next eight cases decided after Kansas City Transportation 
Bureau v. Atchison, T. & 8. F. Ry. Co., supra, the Commission totally 
disregarded the clause referred to and prescribed proportional rates as 
such. In five’ of those cases the proportional rates only are shown as 
having been assailed and the Commission did not consider the through 
rates. In two? of them the through rates were assailed, but the un- 
reasonableness was alleged to be due to the fact that the proportional 
rates were unreasonable and the evidence was confined to the propor- 
tional rates. Reparation was awarded. In the other one of those cases, 
Blankenship v. Big Sandy & C. R. Co., 17 I. C. C. 569, the Commission 
prescribed reasonable rates for the short-line and as is shown by its 
findings, quoted below, inferentially recognized that a proportional rate 
is not a remainder of a through rate: 


The circumstances of the case do not justify the establishment 
of joint rates with the Norfolk & Western Railway, but we think 
the law requires that the through route shall be formed between the 
two defendants (see the Act to Regulate Commerce, Section 1) to 
the extent that traffic may move freely from the one road to the 
other without the necessity of rebilling at the junction point or 
rehandling by the shipper. The local interstate rates herein estab- 
lished may be published and used by the Big Sandy as proportion- 
als; that is, separately established rates applicable on through busi- 
ness under Section 6 of the Act. 





1 Florida Fruit & Vegetable Asso. v. Atlantic Coast Line R. R. Co., 17 1. C. C. 
552. Henderson Elevator Co. v. Illinois C. R. Co., 17 1. C. C. 573, Liverpool Salt 
& Coal Co. v. Baltimore & O: R. Co., 18 1. C. C. 51, Northern Anthracite Coal Co. 
v. Delaware L. & W. R. Co., 19 |. C. C. 549, Florida Fruit & Vegetable Shippers 
v. Atlantic Coast Line R. Co., 22 1. C. C. Il. 

2 Stone-Ordean-Wells Co. v. Southern P. Co., 18 1. C. C. 13, Stone-Ordean-Wells 
Co. v. Southern P. Co., 18 1. C. C. 15. 
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The Commission in that proceeding prescribed reasonable rates for 
the Big Sandy and Cumberland Railroad. 

This brings us to the first case, namely, Rosenbaum Bros. v. Louis- 
ville &@ N. R. Co., supra, decided November 11, 1911, considered by the 
Commission after 1906, in which it determined specifically its jurisdic- 
tion to consider on its own merits a separately established rate and the 
legal responsibilities of a carrier that establishes and maintains such a 
rate. While the discussion in the majority report is not very informative 
on the question of jurisdiction, the dissenting expression by Commis- 
sioner Harlan clearly indicates that the Commission constructively con- 
sidered the question. The majority considered the vital issue to be 
whether a ‘‘carrier maintaining a proportional rate on traffic reaching 
its line via one or more specified routes may at the same time maintain 
a higher proportional rate on the same traffic from the same origin that 
comes to it at the same point via the same connecting carrier and is 
destined to the same point of consumption.”’ 

Omaha and Atlanta, Ga., were used as representative points. The 
rate on coarse grain from Omaha to Memphis was 14 cents and from 
Memphis to Atlanta 20 cents. The rate from the Ohio River crossings 
(Cairo to Evansville) to Atlanta was 24 cents. The carriers north of 
the Ohio River crossings established a proportional of 10 cents out of 
which the carriers from St. Louis received a division of 2 cents. That 
was done to equalize the through rate of 34 cents via Memphis. The 
northern carriers refused to establish a rate lower than 12 cents via St. 
Louis to Cincinnati and Louisville. Therefore the southern carriers 
established a 22-cent proportional rate from those points to equalize the 
rate via the other Ohio River crossings. That proportional rate was 
restricted so that it would not apply on grain moving via Chicago. Later 
a proportional rate of 12 cents was established from Omaha via Chicago 
to Cincinnati and Louisville but the southern carriers refused to apply 
the 22-cent proportional rate on grain moving via Chicago, insisting on 
their 24-cent local rate. The majority concluded that it may be that the 
lines via Chicago would be justified in maintaining a higher rate than 
is maintained by St. Louis and that it may be that in prescribing a 
through rate via Chicago such a higher rate would be justified or 
necessary. It concluded that: 


The traffic, the points of origin and destination, and the rate 
to Cincinnati and Louisville being the same, we can not agree that 
the defendant lines south of Louisville and Cincinnati may close 
the route of their connections through Chicago by demanding on 
grain reaching the upper crossings through that point a higher rate 
for the same service than they demand on the same grains reaching 
the upper crossings, through other junctions. Such a rate adjust- 
ment is an undue discrimination not only against Chicago shippers 
and Chicago, but against the carriers north of the river that parti- 
cipate in the haul through Chicago. It follows that the present 
adjustment is unlawful, and we find that any charge by the de- 
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fendants for their service south of Louisville and Cincinnati on 
Omaha grain reaching those crossings through Chicago that is in 
excess of the charges exacted for their service south of the same 
crossings to like points of destination on Omaha grain reaching 
those crossings through other junctions is unduly discriminatory 
and it will be so ordered. 


The question of whether or not a carrier may maintain pro- 
portional or separately established rates for the same haul varying 
with different points of origin or of destination of the traffic is not 
in this case. Nor is this a question of the measure of the through 
rates or charges. The sole question here is the lawfulness of the 
effort of defendants south of Cincinnati and Louisville to force their 
connections which have equalized the rates to Cincinnati via their 
several lines, routes, and junctions to refrain from hauling the 
traffic via a particular junction point which is not reached or served 
by the lines of those defendants. 


In that case the Commission awarded reparation. Commissioner 
Harlan’s dissent brings out more clearly than the majority opinion the 
questions considered by the Commission. After quoting the clause here- 
tofore referred to from Kansas City Transportation Bureau v. A. T. & 
8S. F. Ry. Co., supra, quoting from two cases here inapposite, he said, in 
part: 


Further reflection since the reports in those proceedings were 
announced has confirmed me in the belief that the views there ex- 
pressed are essentially sound. If so, it follows that a movement of 
grain under rates described of record from Omaha to Chicago and 
thence through the upper Ohio River crossings to Atlanta must be 
regarded as a through movement over a through route at a ‘‘single 
rate for a single service.’” The movement, the route, the service, 
and the charge are equal units. In disposing of the complaint, 
however, my colleagues held that it is of no concern to the carriers 
south of the upper Ohio River crossings how the grain from Omaha 
reaches the crossings and that they can not lawfully exact more for 
their haul south of the river when the grain reaches their lines 
through Chicago than they exact at the same time on grain from 
Omaha reaching their lines through St. Louis, because, as is urged 
in either case, the haul south of the river to destination is the same. 
That view, however, takes into consideration only a part of the 
service and only a part of the rate for the service. It lays to one 
side the fact that the movement from Omaha through Chicago to 
Atlanta is a through service, as is likewise a movement from Omaha 
through St. Louis to Atlanta. It separates the haul to the Ohio 
River from the haul south of the river as if they were two separate 
acts of carriers. It wholly disconnects the rates north of the river 
from the rates south of the river and deals with each as a unit, 
although together, as we have said in other cases, they make a 
‘*single rate for a single service.’’ * * * 
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That conclusion is reached not on a finding that the charge is 
unreasonable and is made so because of the amount of the propor- 
tional rate applicable to the through movement south of the upper 
crossings, but as a rule of law governing the use of traffic rates. * * * 


** * That section [Section 6] did not create a new form of rate for 
the use of interstate carriers nor did it put a limitation upon the 
use of the old form of rate. It simply described as ‘‘separately 
established rates’’ what railroad men have long called proportional 
rates, and required the carriers, in the absence of joint through 
rates to publish them as applicable to through movements. Their 
publication gives them a legal status as a factor in a through charge, 
and is notice to the shipper of the basis upon which their through 
charges are to be made up. I see nothing in its language, however, 
that remotely indicates a purpose to give this Commission authority 
in such a case as this to deal with a part of the rate and a part of 
the service as if both were wholly unrelated to the entire rate and 
the entire service. The difference between an unpublished division 
of a joint through rate and the separately established rate applic- 
able only to through movements is one largely of form and not of 
real substance. ’ 


For a while after that decision was rendered we find the Commission 
following it and prescribing or approving proportional rates without 
considering the through rates. Investigation of Alleged Unreasonable 
Rates on Commodities, 23 I. C. C. 656, Indianapolis Freight Bureau v. 
Cleveland, C. C. & St. L. Ry. Co., 26 I. C. C. 53, and Coal Rates to Mil- 
waukee and Other Wisconsin Points, 27 I. C. C. 233. In Rates on Ex- 
celsior and Excelsior Wrappers, 26 I. C. C. 44, in which the carrier 
originating the traffic proposed to increase its proportional rates, the 
Commission said that while it might deal with them as ‘‘segregated 
rates,’’ it was proper to have regard to the through rate and after a 
very perfunctory reference to one through rate, found the proportional 
rates not justified. One case, Commercial Club of Omaha v. Anderson 
@ 8. Ry. Co., 27 I. C. C. 302, involved only the determination of which 
of the complainants were entitled to reparation. The Commission among 
other things, had previously found the rates to Omaha unreasonable as 
local rates but defendants contended that if the rates beyond Omaha 
were 1.5 cents below maximum reasonable rates the through rates were 
not unreasonable. Local rates were applied beyond Omaha. The Com- 
mission there said: 


Whether or not the through charge from the mills to an in- 
terior point beyond Omaha, for instance, is unreasonable has not 
been considered or determined. The through rate is a unit from 
point of origin to destination, even though it is made up of separate- 
ly established rates. We can not break the unit solely to form a 
basis for reparation. We are of the opinion, therefore, that repara- 
tion may not lawfully be allowed on through shipments to points 
beyond the basing points. 
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This bring us to the second important case in which the Commission 
specifically discussed the question of jurisdiction, namely, Interior Iowa 
Cities Case, 28 I. C. C. 64, probably the case cited more often than any 
other in support of the views therein set forth, which in the writer’s 
opinion to the extent hereinafter shown, are unsound. 

The complaint in that case sought class rates between all points 
east of the Indiana-Illinois State line and interior Iowa cities. The 
rates assailed were combinations on the Mississippi River. The carriers 
east of the Mississippi River maintained the same proportional rates to 
all Mississippi River crossings irrespective of the destinations beyond 
the river. The carriers west of the river maintained proportionals west 
of the river which varied with the origin of the shipments and which 
were higher than their local rates. 

The Commission concluded that it would not be practical to pre- 
scribe joint rates because the rates east and west of the river were not 
governed by the same classification. It said, in part: 


Complainants contend, among other things, that a proportional 
rate that exceeds the local rate is in itself unlawful, and that pro- 
portional rates which vary with the point of origin are also unlaw- 
ful in and of themselves. These and other contentions are advanced 
by the complainants on the theory that a proportional rate can be 
examined and condemned by the Commission without regard to the 
reasonableness of the through charge of which it is a factor and 
without regard to its relation to that through charge. This theory 
is entirely consistent with the proposition that Des Moines, for 
example, may admit that its through class rates from the east are 
just and reasonable, and may nevertheless demand a reduction in 
the rates applicable west of the river on the through movement. We 
can not accept that as a sound doctrine. A shipper has no legal 
grievance with respect to his through traffic unless compelled to pay 
excessive charges for the through service. If the through charges 
are lawful in the sense that they are reasonable charges for the 
through service, a shipper can not predicate unlawfulness of one of 
the component parts of the through charges by alleging that it is 
excessive compensation to that carrier for that part of the through 
service. He pays for the completed service, and it is no concern of 
his how the through charges are divided among the carriers, whether 
by agreement or by published proportionals, so long as the through 
charges for the through carriage are reasonable. The futility of a 
finding that a proportional rate is excessive, in the absence of a find- 
ing also that the through charges are excessive, is clear, for by so 
much as we may reduce the proportional rate of one carrier another 
carrier in the route may increase its proportional rate, thus leaving 
the through rate unaffected by our order. It does not follow, how- 
ever, that a carrier’s separate rates applicable to through transporta- 
tion are beyond control and regulation by the Commission. On the 
contrary, it not infrequently happens, as in this case, that the 
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through charges for the through service are unreasonable because 
one of the proportionals entering into the through charges is exces- 
sive; and in such a case and upon a proper record our authority to 
reduce the unreasonable through charges by reducing the excessive 
proportional rate is beyond question. The reasonableness of the 
through rates is challenged, however, by some of the complainants, 
and that question is before us on the pleadings and on the record, 
and is the question that is more particularly dealt with in this report. 


The quoted discussion totally disregards the fundamental fact that 
Section 1 (4) requires every carrier subject to the act to establish and 
maintain just and reasonable rates. As we have seen herein, it was and 
is optional with carriers in a through route to establish joint rates, or 
for each or any of them to establish separate rates. The establishment 
of a joint rate is a joint action and if it violates the act, parties to that 
action are jointly and severally liable. The establishment of a propor- 
tional rate, however, is the separate act of the publishing carrier for 
which it is individually responsible. The other carriers in the through 
route do not participate in the establishment of the proportional rate 
and have no control, positive or negative, over the measure of that rate 
or in the determination of whether it shall or shall not be maintained. 

The report holds in effect that a shipper has no grievance if a car- 
rier violates the law and that the Commission can not examine a rate 
that violates the statute so long as some other carrier that participates 
in the transportation maintains a rate sufficiently lower in amount than 
a permissible maximum to offset the unreasonable increment demanded 
by the wrongdoer, or, in other words, that the unlawful act of one carrier 
and the damage occasioned thereby is as a matter of law condoned by 
the beneficience of a stranger to its action. The report holds that if the 
sum of the subnormal and excessive rates exceeds a reasonable total, 
the unlawful rate may be reduced sufficiently to make the total reason- 
able, but presumably not to a reasonable level unless the other rate is on 
a maximum level. There is nothing in the statute that warrants an 
interpretation that it establishes what Commissioner Eastman! calls a 
‘doctrine of vicarious atonement,’’ which would be contrary to all 
accepted concepts of law and equity. The statute places an absolute 
duty on every carrier to establish and maintain just and reasonable 
rates. That duty is not made contingent on the acts of any other car- 
rier. The act requires the establishment of through routes. If a joint 
rate were established the Commission could prescribe divisions thereof, 
but under the principle announced in that case, if one of the carriers in 
the through route refuses to establish a joint rate and establishes a pro- 
portional rate twice as high as a local maximum reasonable rate and the 
other carrier should establish a rate only one-half of a maximum reason- 
able rate resulting in reasonable through charges, the other carrier can 
not obtain a reasonable rate so long as a violator of the statute refuses 





1 Dissent in Auburn Mills v. Chicago & A. R. R. Co., 222 1. C. C. 495. 
to reduce its rate, and the situation could not be corrected by the Com- 
mission, except by prescribing a joint rate. 
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Notwithstanding the pronouncements in Interior Iowa Cities case, 
supra, succeeding reports show that the Commission’s views as to the 
questions there discussed, and hereinafter for convenience referred to, 
as to the ‘‘through rate theory’’ were not crystallized and the principle 
there announced was honored more by the breach than the observance 
thereof. In three complaint cases! in which the through charges were 
not assailed or are not shown in the reports to have been in issue, the 
Commission found proportional rates unreasonable or unduly prejudicial 
and in three investigation and suspension proceedings” it found as a 
matter of fact that the proposed rates were or were not justified. In 
none of those cases did the Commission consider the through charges 
or make any reference to the ‘‘through rate theory.’’ 

In Imperial Valley Oil and Cotton Co. v. Southern Pacific Co., 35 
I. C. C. 215, only a proportional rate was assailed and defendants relied, 
in part, on the ‘‘through rate theory.’’ In answer to defendant’s con- 
tention the Commission said: 


The same contention was urged in Disher Hoop & Lumber Case, 
supra, [26 I. C. C. 488]. Answering that contention we said, page 
490: The Chaffee to Thebes rate, as we have already said is generally 
used in combination with the rates from Thebes on shipments 
beyond. This, however, does not preclude our considering it as a 
separately established interstate rate. 


In Coal to Red Wing, Minn., 41 I. C. C. 369, respondents contended 
that there was a material difference with respect to the competition 
affecting the two coals at Red Wing. The Commission said: 


But on this point we find no facts of record justifying us in 
holding that the respondent may lawfully exact a higher rate on 
Kentucky coal moving through Chicago to Red Wing than it exacts 
on West Virginia coal moving between the same points. 


It found the proposed proportional rate from Chicago to Red Wing 
not justified although it said the through charges made by the use of 
that rate would not be unreasonable. 

In Scott-Mayer Commission Company v. Chicago, R. I. & P. Ry. Co., 
28 I. C. C. 529, the report shows that the complaint did not put in issue 
the through rate or name as defendants. any carriers except those that 
participated in the proportional rate. Complainant did not offer any 
evidence that the assailed rate was unreasonable ‘‘in and of itself,’’ but 
rested its case upon a proportional rate applicable on traffic from diff- 
erent origin territory established to meet competitive conditions which 
did not exist in connection with the traffic covered by the complaint. 





1 Chattanooga Packet Co. v. Illinois C. R. Co., 33 1. C. C. 384. Merchants Ex- 
change of St. Louis v. Chicago & A. R. R. Co., 36 1. C. C. 268, Prepared Seed Co. 
v. Atchison, T. & S. F. Ry. Co., 36 1. C. C. 311. 

2 Rates on Coal from Obio Coal Fields to Miss. River Crossings, 30 1. C. C. 465, 
Sewer Pipe from Jacksonville, Fla., 40 1. C. C. 568, Beaver Valley Milling Co. v. 
Atchison, T. & S. F. Ry. Co., 41 I. C. C. 533. 
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The Commission set forth facts to show that complainant was not unduly 
prejudiced. The finding was that under those circumstances ‘‘it would 
be unjust to disturb a particular factor of the through rate * * * except 
upon a record which would warrant a conclusion as to the reasonable- 
ness of the entire through rate or of the particular factor thereof under 


? 


consideration.’’ The Commission dismissed the complaint. 

No one will take exception to the conclusion that a finding that a 
rate is unreasonable should not be made without evidence to support it. 
Clearly that case although it has been cited for that purpose is of little 
value as an authority for the correctness of the principle laid down in 
the Interior Iowa Cities case, supra. 

In Poehlman Bros. Co. v. Chicago, M., St. P. Ry. Co., 30 I. C. C. 
89, the complainant assailed only the local rate on coal from Galewood 
(Chicago), Ill., to Morton Grove, Ill., used as a factor in making com- 
bination rates from West Virginia mines as unreasonable and unduly 
prejudicial. The line beyond Chicago was the only one named as de- 
fendant. The Commission found as a matter of fact that complainant 
was not ‘‘discriminated against.’’ It further said: 


The traffic in question is through traffic. The rate specifically 
attacked, although a separately established rate of the delivering 
line, can not be considered entirely apart from its relationship to 
the through rate for the through haul from interstate points of 
origin. Some regard must be had to the measure of the through 
rate as an entirety and neither the through rate nor the carriers 
responsible for it and participating in it are before us in this pro- 
ceeding. 

Considering the absence of evidence as to the reasonableness 
of through rates, and the unsatisfactory evidence as to the separately 
established rate under attack, we must refrain from expressing any 
conclusion upon the reasonableness of either rate. Complaint must 
be dismissed and it will be so ordered. 


In Des Moines Saw Mill Co. v. Minneapolis & St. L. R. Co., 35 
I. C. C. 182, complainant alleged that the proportional rate on walnut 
billets from Des Moines, Ia., to the Mississippi River was unreasonable 
because it exacted the rate applicable under the Iowa distance scale. 
The Commission quoted part of the discussion in Interior Iowa Cities 
cases, quoted herein, and said: 


However, the purport of our reports in the Interior Iowa Cities 
cases and the Mississippi River cases, 29 I. C. C. 530-536, was that 
the carriers * * * were entitled to maintain certain differences over 
the Iowa distance scale but that proportional rates on commodities 
should not involve differences in excess of the difference prescribed 
for the classes to which the commodities belonged. 


In accordance with that view and despite what it had said in Interior 
Iowa Cities cases the Commission prescribed, a proportional rate without 
any evidence concerning the level of the rates east of the river. 
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By December 1916, the Commission came to realize that its views 
on this question as expressed or implied in its decisions were inconsistent 
and it undertook to clarify the matter in Stevens Grocer Co. v. St. Louis, 
1. M. & 8S. Ry., 42 I. C. C. 396. That decision is interesting as well for 
what it does not say as for what it does say. The pertinent discussion in 
the report is quoted at length: 


At the hearing defendant objected to the sufficiency of the 
complaint because the carrier parties to the movement east of Mem- 
phis were not named as defendants. Numerous cases were referred 
to by the parties as supporting their contentions that it is, or is 
not proper and necessary to bring in issue the through rate or 
charge and to name the carriers parties thereto, before attacking a 
factor of such through rate or charge. In the past the procedure 
in this respect has beeh varied somewhat, dependent upon the cir- 
eumstances of the cases. It is important that the true rule be 
definitely announced and that a uniform policy be established under 
which parties complainant and defendant may understand what is 
required. We now lay down the rule, which for the future will be 
strictly adhered to, that when a complaint involves charges applic- 
able to a through shipment the through rate or charge must be 
brought in issue and the participating carriers must be made de- 
fendants. When the through rate or charge is made up of separate- 
ly established rates or charges, applicable to the through business, 
the through rate or charge must be attacked as violative of the act, 
although the violation may be believed to be occasioned by a par- 
ticular factor or factors thereof; in such case the complainant should 
be prepared at the hearing to prove the unlawfulness of the through 
rate itself and that this is due to a particular factor or factors. 
The sound rule on this point was followed in Commercial Club of 
Omaha v. A. 8. R. Ry. Co., 27 I. C. C. 302; Scott-Mayer Commission 
Co. v. C., R. I. & P. Ry. Co., 28 I. C. C. 529; and Poehlman Bros. 
Co. v. C., M. & St. P. Ry. Co., 30 I. C. C. 89. That rule will be 
followed consistently hereafter. 


Proportional rates are necessarily parts of through rates and 
differ from local rates used as parts of through rates in that before 
the proportional rate may be attacked at all there must be an 
allegation that the through rate is unreasonable because of the un- 
reasonableness of the particular proportional rate; whereas local 
rates, as such, may be attacked separately when used separately. 
The Interior Iowa Cities case, 28 I. C. C. 64. 


Proportional rates as such may not be attacked as unreason- 
able or otherwise in violation of the act unless the through rates are 
also attacked, whether there be a claim for reparation or not, for 
even in cases where reparation is not demanded the proportional 
rate could not be considered by itself, as it is necessarily always a 
part of a through rate and can not be used alone. 
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Local rates, however, when used as parts of through rates par- 
take of the nature of proportional rates, and may be regarded as, 
in effect, local and proportional rates. In this case the rates attack- 
ed were published as local and proportional rates. So far as they 
are strictly local rates they may, of course, be brought in question 
without questioning the propriety of any other rate; insofar as 
they are used in through transportation they should be treated as 
other proportional rates and may not be considered unless the 
through rate be attacked as a whole. 


It will be noted that the report makes no mention of the decisions 
of the Commission that differ with the views there expressed, adopts as 
sound statements in three cases decided on grounds other than the so- 
called sound rule they are cited as laying down, and even goes further 
than Interior lowa cases, supra, and holds that the Commission can not 
consider the reasonableness of a local rate if it is used to make a combi- 
nation, unless the combination as a whole is attacked. This seems to 
mean that a carrier may maintain more than one local rate between the 
same points, one of them reasonable and the others unreasonable, pro- 
vided the latter are used only in connection with such rates of its con- 
nections as may happen to be sufficiently less than maximum reasonable 
rates. As the Commission rather promptly, in part, repudiated that 
decision in Cairo Board of Trade v. Cleveland, C., C. & St. L. Ry. Co., 
46 I. C. C. 343, it is of importance only because of the principle there 
laid down relating to the awarding of reparation which without con- 
structive consideration has been allowed to permeate subsequent de- 
cisions. The question of reparation will be dealt with under a separate 
caption. 

In Cairo Board of Trade v. Cleveland, C. C. & St. L. Ry. Co., supra, 
the Commission took a sound position in holding that it had jurisdiction 
to determine the lawfulness of separately established rates and to pre- 
scribe new rates in lieu thereof without regard to aggregate rate. When 
it came to the question of reparation, however, it failed to take a similar 
position as to its authority to redress a wrong for the past without giving 
any reason for thus differentiating. 

In that case the Commission said: 


A reshipping or rebilling rate is a proportional rate under 
which after a commodity has been shipped to a distributing market 
and unloaded for the purpose of storage or treatment in transit 
the same commodity or an equivalent amount may be reshipped to 
final destination. There is a close analogy between reshipping 
rates and transit. 

The reshipping rate is usually less than the local rate from 
the distributing or transit point to the final destination and must 
be regarded as part of the through rate or charge from the point 
of origin through the transit point to the ultimate destination. De- 
fendants contend that reshipping rates may not, therefore, be 
considered independently of the inbound movement, and that the 
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failure of complainant to join as defendants in this proceeding 
all carriers engaged in hauling grain to Cairo, particularly those 
west of the Mississippi River, precludes the consideration of un- 
restricted reshipping or proportional rates from Cairo to trunk line 
and New England territories. 

* * * * * * * * 


The rule is stated in the Stevens Grocer Co. case more broadly 
than it should be. In determining whether or not a complainant has 
been damaged by the exaction of unreasonable or unduly prefer- 
ential reshipping rates the total through charges paid from point 
of origin must be considered. But this does not hold true of a 
determination of the reasonableness or justness of the reshipping 
rate itself. Reshipping rates are not merely divisions of through 
rates, but are separately established rates generally published by 
carriers other than those engaged in the inbound movement and 
without the concurrence of the latter; and the point of reshipment is 
a rate-breaking point. A change in the reshipping rates, even 
though it may affect the through charges, will have no effect upon 
the inbound rates. The inbound carriers have a right to secure 
reasonable compensation for their part of the haul by reasonable 
inbound rates. The reasonableness of such inbound rates is in no 
manner contingent upon reshipping rates. Furthermore, inbound 
rates used in connection with reshipping rates generally serve also 
as local rates. Hence, they are subject to review independently 
of the outbound rates. An excessive reshipping rate might produce 
a reasonable through charge in connection with an unduly low in- 
bound rate and vice versa. It can not properly be argued that a 
proposal to increase unremunerative reshipping rates could be 
denied upon the ground that the through charge composed of an 
excessive inbound rate and the unremunerative reshipping rate is 
just and reasonable. The converse must also be true, namely, that 
shipper may not upon like grounds be denied relief from unrea- 
sonable or unduly prejudicial reshipping rates. This is also true 
as to proportional rates that are applicable to shipments going or 
from beyond and which are not limited as applying only on ship- 
ments from or to designated points or territory. Each of such rates 
must be judged upon its individual merits. 


That decision was followed so far as it deals with the Commission’s 
authority to consider a proportional rate on its own merits without re- 
gard to the through charges in about 35 cases which are cited in the 
appendix. In about 25 of them only the proportional rate was brought 
in issue. In others the through charges were assailed but the evidence 
dealt only with the proportional rates or only very superficially and 
incidentally with the through charges. In about 15 of them the Com- 
mission found the proportional rates unduly prejudicial and in 3 not 
prejudicial. In 12 of them it found the assailed proportional rates un- 
reasonable and in 7 of them not unreasonable. In 2 it found the pro- 
posed rates justified and in 3 not justified. 
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In Atchison, T. & 8. F. R. Co. v. United States, 279 U. S. 768, de- 
cided June 3, 1929, the facts as simplified and considered by the Su- 
preme Court were that the Santa Fe had a direct line from Dodge City, 
Kans., via Kansas City, to the Gulf. It maintained an export through 
rate of 47 cents on wheat. The proportional rate to Kansas City was 
20.5 cents and from Kansas City to the Gulf 26.5 cents. Transit was 
permitted at Kansas City on the 47-cent rate. The Kansas City South- 
ern established a 26.5-cent rate from Kansas City to the Gulf on grain 
originating at Dodge City and varying proportional rates equal to the 
remainder of the Santa Fe’s through rates on grain originating at other 
origins. The Santa Fe proposed to increase its rate to Kansas City 
by 4 cents on grain reshipped from Kansas City by the Kansas City 
Southern. The Commission found the proposed increased rate unrea- 
sonable. The Court said: 


In ordering cancellation of the proposed tariff the Commission 
exercised only its function of determining the reasonableness of 
rates. It made a rate order to which the matter of routing was 
merely an incident. The Santa Fe calls the proposed rate by which 
it undertook to add 4 cents to the Dodge City-Kansas City rate, if 
the grain should be reshipped on the Southern, proportional. To 
call it proportional is misleading. But if it were truly a part of 
a through rate, the fact would be without legal significance. The 
Commission may, and in controversies involving through rates 
often does, deal with one factor only of a combination of rates which 
make up the through rate. And that factor may be a proportional 
rate. 

The broad power to pass on the reasonableness of rates con- 
ferred on the Commission in 1887 has not been in terms limited by 
any amendatory act. On the other hand, there has been much legis- 
lation designed to make the power more effective. The special power 
to establish through routes and joint rates was not conferred until 
1906. * * There was not in that act as amended * * * or in any de- 
cision of the court construing, or in any of the decisions of the 
Commission applying it, to which attention has been called, the 
slightest basis for the suggestion that in conferring the restricted 
power to establish through routes, Congress intended to limit the 
theretofore power of the Commission to pass upon the reasonableness 
of rates. 


In Great Northern Ry. Co. v. Sullivan, 294 U. 8S. 458, decided March 
4, 1935, the Supreme Court said: 


It [the Commission] may determine whether a proportional 
constituting a part of a combination rate violates section 1, with- 
out passing upon the validity of the rate as a whole. 


It cited Atchison, T. & 8S. F. Ry. Co. v. United States, supra, referred 
to next above. 
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Although this has become the prevailing rule, statements pointing 
to the contrary view are to be found in some of the Commission’s later 
reports. They may be regarded as obiter dicta, however, for the findings 
were based on other grounds. Kansas City Board of Trade v. Atchison, 
T. & 8. F. Ry. Co., 69 I. C. C. 185, Kansas City Board of Trade v. 
Atchison, T. & 8. F. Ry. Co., 102 I. C. C. 285, Boynton Hay Co. v. Chi- 
cago, B. & Q. R. Co., 156 I. C. C. 626, Ex-River Grain from St. Louis 
and the South, 203 I. C. C. 385, Phosphate Export Asso. v. Atlantic 
Coast Line R. Co., 243 I. C. C. 525, It is difficult to determine definitely 
in what category Morrell & Co. v. New York C. R. R. Co., 104 I. C. C. 
104, belongs, but that case has frequently been cited as authority that a 
proportional rate can not be considered by itself. It was even cited 
by the Supreme Court in Great Northern Ry. Co. v. Sullivan, supra, to 
show that a proportional rate can not be distinguished from a division 
of a joint rate although in the same case the court said the Commission 
has authority to consider a proportional rate without reference to the 
through charges. In Morrell & Co. v. New York C. R. R. Co. supra, 
decided November 3, 1925, complainant alleged, among other things, that 
the through rate on fresh meats and cured meats from points west of 
the Mississippi River to trunk-line and New England destinations were 
unduly prejudicial and unduly preferential of interior Iowa packers. 
The Commission said : 


Defendants contend that the proportional commodity rates from 
the interior Iowa points to the Mississippi River are too low and 
should be increased in order to remove the alleged undue prejudice 
against the Missouri River cities. 

But it should be remembered that the really important issue 
is whether the through rates are unreasonable or unduly prejudicial, 
and even if it be assumed that the proportional rates from interior 
Iowa packing points to the Mississippi River are in themselves too 
low, increases therein can not properly be permitted unless the 
through rates are shown to be too low or unless the eastern factors 
are correspondingly reduced. Proportional rates are but parts of 
through rates and are in the nature of divisions rather than of 
rates. We have repeatedly found that where joint through rates 
are reasonable and free from undue prejudice shippers are not 
concerned with whether the divisions up to or beyond a given gate- 
way are higher on their traffic than on traffic of their competitors. 


Nevertheless, the Commission set forth at length in the report, and 
presumably considered, the evidence of defendants supporting their 
contention and the evidence of others in opposition thereto, and after dis- 
cussing other matters prescribed joint rates on green salted hides and 
cured meats. The unreasonableness was found to exist only in the 
rates east of the Mississippi River. The Commission also found through 
rates on fresh meats unreasonable to the extent they exceeded the lowest 
combination of the factors west of the Mississippi and the rates pre- 
seribed east of that river. It said that the rates prescribed would re- 
move the alleged undue prejudice. 
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Section 1 (4) makes it the duty of every common carrier subject 
to part 1 to establish just and reasonable rates for the transportation 
furnished by it and Section 6 (1) recognizes the right of a carrier, 
if no joint rate over a through route has been established, to maintain 
a separately established rate for any part of the transportation it per. 
forms. Section 1 (5) provides that all charges made for any service ren- 
dered or to be rendered in the transportation of property or in con- 
nection therewith shall be just and reasonable and every unjust and 
unreasonable charge for such service or any part thereof is prohibited 
and declared to be unlawful. In view of those provisions of the act it 
is difficult to see how it can logically be contended that the maintenance 
of an unjust and unreasonable separately established rate, local or 
proportional, is not unlawful and in violation of the act. At least part 
of the conflict in the Commission’s decisions since 1906 seems to be 
due to the confusion of the Commission’s power to consider a propor- 
tional rate on its own merits with the desirability of considering from 
a factual standpoint the facts and circumstances that led up to and in- 
duced the establishment of the proportional rate which in turn fre- 
quently and sometimes necessarily may require considering the through 
charges. 

If it is admitted that an unjust and unreasonable separately es- 
tablished rate is unlawful it must be conceded that the Commission has 
jurisdiction to prescribe the lawful rate for Section 15 (1) provides 
that wherever after full hearing the Commission is of the opinion ‘‘that 
any individual or joint rate, fare or charge whatsoever’’ is or will be 
unjust or unreasonable, or unjustly discriminatory or unduly prefer- 
ential or prejudicial or otherwise in violation of any provision of the 
act, the Commission is authorized and empowered to determine and 
prescribe what will be a just and reasonable ‘‘individual or joint rate, 
fare or charge.’’ There seems to be no doubt but that the overwhelm- 
ing weight of authority now is to the effect that the Commission has 
jurisdiction to consider the lawfulness of a separately established rate 
on its own merits and without regard to the through charges. 


Reparation 


As hereinbefore shown, the Commission, prior to the decision in 
Stevens Grocer Co. v. St. Louis, I. M. & 8. Ry. Co., supra, frequently 
awarded reparation in cases where only the proportional rates were as- 
sailed and where the evidence was confined to such rates and in cases 
where the through charges were technically brought in issue but the 
unreasonableness was alleged to be caused by a separately established 
rate and there was not any evidence, or the evidence was clearly insuf- 
ficient, to show that the through charges were unreasonable. Of course 
in cases where the Commission held that it could not consider the rea- 
sonableness of a proportional rate independently of the through charges, 
it also held that reparation could not be awarded unless the through 
charges were shown to be unreasonable. 
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In Stevens Grocer Co. v. St. Louis, I. M. & 8. Ry. Co., supra, the 
complaint originally assailed only the local rates on coal from Memphis 
to destinations in Arkansas. An amended complaint was filed naming 
two more complainants and alleging that the through charges on coal 
from origins in Kentucky, Maryland and Alabama and the local rates 
from Memphis to Parkin and Wynne, Ark., were unreasonable. No 
coal is produced in Memphis but three carloads were shipped thereto 
by barge. Only the rail carriers beyond Memphis were named as de- 
fendants and, although the through charges which were combinations 
of local rates were shown, the evidence as to unreasonableness was 
confined to the local rates applicable beyond Memphis. The complaint 
was dismissed insofar as it covered shipments arriving at Memphis by 
rail on the grounds given in the quotation from the report in that case 
hereinbefore set forth. The local rates applied to the shipments arriving 
at Memphis by barge were found unreasonable and reparation was 
awarded. No explanation is given of why different treatment was ac- 
corded the shipments that arrived at Memphis by rail than those that 
arrived by water. The same local rates applied beyond Memphis on both. 

The Commission in that case logically did not make any distinction 
between the application of the principle there announced to the deter- 
mination of the lawfulness of proportional rates and to the awarding 
of reparation. The importance of keeping that fact in mind in following 
the development of the topic here under consideration may excuse the 
repetition here of the particularly significant sentence in that quotation: 


Proportional rates as such may not be attacked as unreason- 
able or otherwise in violation of the act unless the through rates are 
also attacked, whether there be a claim for reparation or not, for 
even in cases where reparation is not demanded the proportional 
rate could not be considered by itself as it is necessarily always a 
part of a through rate and can not be used alone. (Italics supplied). 


In Cairo Board of Trade v. Cleveland, C. C. & St. L. Ry. Co., supra, 
as shown in the quotation therefrom hereinbefore set forth, the Com- 
mission repudiated and reversed the doctrine announced in Stevens 
Grocer Co., case, insofar as it applied to ‘‘the determination of the 
reasonableness or justness of the reshipping rate itself,’’ but affirmed 
it insofar as it applied to awarding reparation. The reasoning by 
which the conclusions were reached in the Stevens Grocer Company case, 
as the Commission there recognized, is equally applicable to both phases 
of the question. If it is unsound as to one phase it is equally unsound 
as to the other. No reasons are given in the Cairo Board of Trade case 
for the differentiation therein made and there was no necessity to con- 
sider the question of awarding reparation as the complainant did not ask 
for any. The statement made in that case as to awarding reparation will 
hereinafter be referred to as the dictum. In several of the 35 cases listed 
in the appendix the Commission uncritically reiterated the dictum 
which was obiter as to these cases for in most of them reparation was 
not involved and the rates were not found unreasonable. 
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Other cases in which the dictum was accepted as sound and followed 
without discussion are Morris Fertilizer Co. v. Louisville & N. R. Co., 
148 I. C. C. 351, decided November 27, 1928, and Atlantic Terra Cotta 
Co. v. Atlantic & W. P. R. Co., 151 I. C. C. 45. In the latter case, de- 
cided in January 1929, division 4, the ‘‘principle’’ announced in the 
Cairo Board of Trade case had been constantly followed and was ap- 
plicable in the case it was then considering. The complaint in that 
ease assailed the through rates but the evidence dealt almost exclusively 
with the rate south of Jacksonville. The division concluded that the 
proportional rates in effect south of Jacksonville at the time of the hear. 
ing were not unreasonable but that the prior through rates from points 
in New York, New Jersey and from East Pond, Ga., were unreasonable 
to the extent they exceeded those which became effective when the pro- 
portional rates south of Jacksonville were reduced, and awarded repara- 
tion. There was no change in the rates north of Jacksonville. How the 
division reached its conclusions is not altogether clear, for it accepted 
the dictum as sound and pointed out that the evidence was largely con- 
fined to the rates south of Jacksonville. 

That case was cited in Zaring & Co. v. Florida E. C. Ry. Co., 153 
I. C. C. 647, decided January 17, 1929 by division 3, together with the 
Cairo Board of Trade case as authority for the theory that reparation 
may be awarded provided the through charges are assailed, although the 
evidence is confined to one factor of a combination rate. 


The first case decided after the Cairo Board of Trade case in which 
the question was constructively considered was Phoenix-Utility Co. v. 
Southern Ry. Co., 173 I. C. C. 500, decided, April 4, 1931, by division 3. 
After citing and quoting from a number of the Commission’s reports 
and Supreme Court decisions, most of which are cited herein, the di- 
vision there succinctly and correctly stated the law as follows: 


Section 6 of the interstate commerce act provides that, when a 
through route but no joint rate has been established, the several 
carriers participating in such through route shall establish sep- 
arate rates applicable to the through transportation. While the 
aggregate of rates applying to a through movement as to which 
no joint rate has been established is loosely called a through com- 
bination rate and the separate rates are commonly called factors, 
it is clear from the act that this aggregate of rates is not in fact 
a unit so far as determining the lawfulness of the separately es- 
tablished rates is concerned. It was said in Midland Coal Co. v. 
M. V. R. R. Co., 91 1. C. C. 571: 


None of those carriers had control over any factor making up 
the combination rate except that maintained by it, nor did 
either contribute in any way to the injury except to the ex- 
tent of whatever unreasonableness may have existed in its 
particular local rates. To find in such a case that carriers are 
jointly and severally liable, if there was some unreasonableness 
in the individual rates of each carrier, would be to require two 
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carriers to bear the injury done by the third where the former 
had no control over the actions or rates of the latter, and under 
circumstances which render it impossible for the carriers thus 
injured to obtain contribution from the other carrier. 


Section 1 (5) of the act states that every unjust or unreason- 
able charge for transportation service or any part thereof is pro- 
hibited and declared to be unlawful. From this it follows that, if 
the separately established rate beyond Jacksonville is unreasonable, 
it is prohibited and unlawful. Section 8 of the act declares that 
in case any carrier shall do any act prohibited or declared to be 
unlawful by the act, it shall be liable to the person injured thereby 
for the full amount of damages sustained in consequence of such 
violation. It does not appear from the act that there are any cir- 
cumstances that will relieve a carrier from the liability thus imposed. 
In Louisville & N. R. Co. v. Sloss-Sheffield 8S. & I. Co., 269 U. 8. 217, 
the court stated the measure of damages for maintenance of an un- 
reasonable rate as follows: 


The carrier concedes, as it must under Southern Pacific Co. v. 
Darnell-Taenzer Lumber Co., 245 U. 8. 531, 38 S. Ct. 186, 62 
L. Ed. 451, that a recovery for excessive freight charges can 
be had under section 1 without specific proof of pecuniary loss, 
and that the measure of damages is the amount of the excess 
exacted. 


Section 16 (1) provides that if, after hearing, the commission 
shall determine that any complainant is entitled to an award of 
damages ‘‘under the provisions of this act for a violation thereof’’ 
the commission shall make an order directing the carrier to pay to 
the complainant the sum to which he is entitled. 

As complainant has established every fact required by the act 
to be established to entitle it to an award of reparation in view of 
our findings herein as to the unreasonableness of the rate beyond 
Jacksonville, an award of reparation should be made. 


In Frazter-Smith Co. v. Grand Trunk, 185 I. C. C. 57, decided May 
18, 1932 by division 2, and Certain-Teed Products Corp. v. Chicago & 
N. W. Ry. Co., 204 I. C. C. 131, decided October 5, 1934, the dictum 
was again reiterated and cases were cited in which similar statements 
were made but no reference was made to Phoenizx-Utility Co. v. Southern 
Ry. Co., supra. 

In Alabama Grocery Co. v. Atchison, T. & 8. F. Ry. Co., 204 I. C. C. 
195, decided by the Commission October 8, 1934, reparation was awarded. 
The complaint alleged that the rates from Little Rock, Ark., and points 
in Minnesota, Illinois, Indiana, Iowa, Kansas, Missouri, Ohio, Ken- 
tucky, Tennessee, Texas and Utah to three destinations in Alabama, 
were unreasonable and unduly prejudicial. From origins west of the 
Mississippi River and north of the Ohio River the assailed rates were 
combinations of the river crossings. The unreasonableness was alleged 
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to be in the local and proportional rates east and south of those rivers 
and the evidence was confined to such rates. As to the reasonableness 
of the joint rates from other origins and the rates from the river crogs- 
ings, complainant relied primarily on prior decisions prescribing rates 
to other nearby destinations. The Commission found the joint rates 
unreasonable. It also found the combination rates unreasonable to the 
extent the factors east and south of the rivers exceeded those set forth 
in the report. Three commissioners dissented but none of them on the 
ground that the through combination rates were not shown to be un- 
reasonable. No prior cases were cited and no reference was made to 
the Commission’s authority to award reparation under the circumstances 
there presented. 

Shortly afterwards the Supreme Court rendered a decision on this 
question in Great Northern Ry. Co. v. Sullivan, 294 U. 8. 458, which 
seems to rest on a misconception. Because of the importance of that 
decision and because in the writer’s opinion it should not be accepted 
as a controlling precedent, a brief statement of the facts and quotations 
interspersed by comments by the writer are set forth below. 

The complaint was filed with the Commission in Alberta Coal Sales 
Co. v. Canadian National Railways, 142 I. C. C. 543, alleging that the 
rates on lignite from international border points in North Dakota and 
Minnesota to destinations in those States applicable only on coal origi- 
nating in Canada were unjust and unreasonable in violation of Sec- 
tion 1. The Commission found the rates assailed, both single and joint 
line, were unreasonable and awarded reparation. The proportional rates 
assailed were based on distance scales which were identical up to 400 
miles on the lines of the principal defendants, the Great Northrn Rail- 
way, Northern Pacific Railway, and Minneapolis, St. Paul and Sault Ste. 
Marie Railway. The rates of the Canadian Pacific were not brought in 
issue. 

The court had under consideration only combination rates from 
mines on the Canadian Pacific in Alberta to destinations on the Northern 
Pacific in North Dakota. Those combinations were made up of pro- 
portional rates maintained to the border by the Canadian Pacific and 
beyond the border by the Great Northern. The shipments moved on 
through bills of lading issued by the Canadian Pacific. 


Quote. 


The combination rates necessarily reflect agreement ‘*expressed or 
implied’’ between the connecting carriers to establish a through route 
for a continuous carriage from origin on one to destination on the other. 


Comment. 


That is not necessarily true. A United States carrier may es- 
tablish proportional rates to or from the Canadian border without 
the consent ot any Canadian carrier. The act does not require a United 
States carrier to enter into any agreement for continuous carriage with 
Canadian carriers. Carriers subject to the act are required only to 
establish just and reasonable rates for the part of the transportation 
that takes place in the United States. 
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Quote. 

Each proportional necessarily was a part of the through rate and 
was capable of use only as such. St. Louis, 8. W. Ry. Co. v. U. 8. 136-139. 
Note 2. They show the basis of divisions of charges between connecting 
earriers and serve precisely as do agreed divisions of charges based on 
joint rates. 


Comment. 


A proportional rate is no more a part of a through rate than is 
a local rate used as a factor in determining through charges. Both are 
separate rates established by independent action of the publishing car- 
rier. It is true that proportional rates are generally applicable only 
on traffic to or from beyond but they frequently apply when the charges 
to or from beyond, or even the origins or destinations, are not known. 
For example, Lake-Cargo Coal rates, Ex-Lake rates and Export and 
Import rates. 


Quote. 


A proportional rate differs from a local rate in that it covers only 
terminal service at a place of receipt, or at place of delivery, but can not 
as does the local rate cover both. Lewits-Simas-Jones Co. v. Southern 
Pacific Co., 283 U. S. 654-663. 


Comment. 

Proportional rates cover terminal service at both origin and des- 
tination when delivery is taken at the transit point and local rates may 
only cover one of those services when used as factors of combination 
rates. The three quotations next above are part of one paragraph. 


Quote. 


The Great Northern was by the act required to file tariffs estab- 
lishing reasonable proportionals to constitute and to be kept in force 
as factors in the combination through rates applicable to plaintiff’s ship- 
ments. Its failure to specify just and reasonable charges was a violation 
of the act. And, if injured thereby, complainant is entitled to recovery 
of damages sustained in consequence of such failure. 


Comment. 


The statement in the first sentence is, of course, erroneous for the 
Great Northern was only required to establish just and reasonable rates 
to and from the border. It was not required to establish proportional 
rates as ‘‘factors in through rates.’’ The conclusion in the next sen- 
tence that the Great Northern violated the act and that plaintiff if 
damaged thereby is entitled to reparation, is sound and seems to render 
the previous statements immaterial. 


Quote. 


Plaintiff invokes News Syndicate Co. v. N. Y. Central R. Co., 275 
U. 8. 179, and Lewis-Simas-Jones Co. v. Southern Pacific Co., supra, 
but neither is like this case. 
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Comment. 


The court distinguished those cases from the one it was considering, 
pointing out that in both of them the carriers maintained a joint rate; 
that the United States carriers violated the act by failure to file tariffs 
covering their part of the transportation within the United States; and 
that the United States carriers as one of two or more joint tort-feasors 
were held liable to the extent the charges collected were excessive. In 
the case the court was considering the Great Northern complied with 
the law to the extent of filing a tariff containing charges for the trans- 
portation performed by it. The court, as shown above, however, found 
that the Great Northern was a tort-feasor because that rate was un- 
reasonable. The principal difference would, therefore, seem to be that 
in the instant case the Great Northern was a sole tort-feasor while in 
the other cases the United States carriers were joint tort-feasors. 


Quote. 


But here the charges collected were not excessive, and confessedly 
the same amounts lawfully might have been collected without injury or 
damage to plaintiff if only the connecting carriers had imposed the 
charges by means of ‘‘joint’’ instead of ‘‘combination’’ through rates 
that they did establish. 


Comment. 


The court fails to state how the fact of whether the foreign line 
maintained an unduly low rate might change the tort committed by the 
Great Northern into a legal action. 


Quote. 


If defendant’s proportional, added to that established by the Canad- 
ian Pacific, had produced an unjust rate, then to the extent that the total 
charge was excessive, plaintiff would have been subjected to a disad- 
vantage in competing with others selling fuel in the same territory. 


Comment. 


No question of undue preference or prejudice or unjust discrim- 
ination was involved. The reasonableness of the rate does not depend 
on whether a complainant is subjected to a disadvantage in competing 
with others. 


Quote. 


The Commission has power to determine rates to be unreasonable 
in violation of Section 1 without determining whether their application 
has resulted or will result in pecuniary loss or damage to the shipper. 
It may determine whether a proportional constituting a part of a com- 
bination rate violates Section 1 without passing upon the validity of 
a rate asa whole. Atchison, T. & 8. F. Ry. Co. v. U. 8. 279 U. S., 768- 
776. 
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Comment. 


The Commission exercised that power and the court did not question 
the correctness of its finding that the Great Northern’s rate was un- 
reasonable. 


Quote. 


But the Commission may not order or permit payment of damages 
by way of reparation without finding that the amount, of the charge was 
unjust and unreasonable. News Syndicate Co. v. N. Y. Central R. Co., 
supra, 187. And defendant, enforcing an unlawful charge to be di- 
vided between it and the Canadian Pacific would be liable as a joint tort- 
feasor for the full amount of the excess. Lowisville & N. R. Co. v. Sloss- 
Sheffield Co., 239 U. S. 217, 231 et seq., News Syndicate Co. v. W. Y. 
Central R. Co., supra, Lewis-Simas-Jones Co. v. Southern Pacific Co., 
supra. 


Comment. 


The Commission did find that the only rates subject to its jurisdic- 
tion which the carrier was by law required to establish and which the 
earrier did establish by its sole and individual action were unreasonable. 
The Commission had no authority to consider the rates of a carrier ap- 
plicable wholly within a foreign country. There was no question in- 
volved of enforcing an unlawful rate to be divided. The Great North- 
ern published its own rate, collected, and kept it. It collected the 
Canadian Pacific charges over which neither it nor the Commission had 
any control solely as agent for the Canadian Pacific. There was nothing 
to divide. 


Quote. 


But the claim before us has no such foundation. Plaintiff seeks to 
recover the difference between the proportional established by defend- 
ant and that found by the commission to be just and reasonable, not- 
withstanding its fuel was hauled from mines to the competitive field for a 
just and reasonable charge. That position cannot be maintained. for as 
to the shipments here involved, the Great Northern proportional cannot 
be applied save as it is a part of the through rate. There was a single 
charge which, though based on the combination rate, was precisely the 
same in amount as if the rate had been jointly made. As shown by our 
decision in Lowisville & N. R. Co. v. Sloss-Sheffield Co., supra, 234, the 
division among connecting carriers of charges based on joint rates— 
those involved in that case were constructed out of existing propor- 
tionals—is no concern of the shipper. The proportionals here involved 
are but parts of a through rate and cannot be distinguished from di- 
visions of a joint rate. Morrell & Co. v. N. Y. Central R. Co., 104 I. C. C. 
104, 128. The shipper’s only interest is that the charge shall be rea- 
sonable as a whole. It follows that retention by the defendant of an 
undue proportion of just and reasonable charges did not damage plain- 
tiff. Louisville & N. R. Co. v. Sloss-Sheffield Co., supra, 234. Parsons 
v. Chicago & Northwestern Ry., 167 U. 8. 447, 460. 
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Comment. 


to | 
It is hard to reconcile the court’s statement that the Great North- det 
ern’s proportionals are but parts of through rates and can not be dis- De 
tinguished from divisions of joint rates, with its previous statements that cor 
a carrier violates the act when it maintains only a joint rate to a point Ra 
in Canada and that the Great Northern violated the act by maintaining C. 
an unreasonable proportional rate to the border. It is also hard to be- 
lieve that the court would hold the converse that a United States car- eit 
rier that maintained a reasonable proportional rate to or from the be 
Canadian border, there being no joint rate, was liable for damages be- fu 
cause a Canadian carrier maintained an unreasonable rate within Can- 
ada. 


' The court cited Louisville & N. R. Co. v. Sloss-Sheffield Co., 269 
: U. 8. 217-234, as authority for its statement that ‘‘The shippers’ only 
’ interest is that the charge shall be reasonable as a whole.’’ That state- 
ment was made in regard to divisions of joint rates which it is well known 
are frequently arrived at by agreement of the carriers on grounds other 
than those usually determinative of the reasonableness of rates. 

The court might appropriately have referred to the statement in 
. the case cited by it and next above on page 293, as follows: 


Each connecting carrier is liable only for its own acts but the 

establishment of a joint rate by the concurrence of connecting car- 
riers is necessarily the act of each because the establishment of the 
‘ rate is done by their joint agreement, * * * . 
; The fact the joint rate had been constructed out of existing 
proportional rates is of no legal significance. The rates complained 
of were not merely aggregate, individual, local or proportional 
rates customarily charged by the respective lines for the transpor- 
tation included in the through routes. 


In that case the court held that carriers parties to joint rates are jointly 
and severally liable for damages caused thereby. On page 235, it said: 





The carrier concedes as it must under Southern Pacific Co. v. 
Darnell-Taenzer Lumber Co., 245 U. S. 531, that recovery for ex- 
cessive freight charges can be had under section 1 without proof 
of pecuniary loss, and that the measure of damage is the amount 
of the excess exacted. 


In view of the court’s finding that the Great Northern was required 
by law to maintain a reasonable ‘‘proportional rate’’ from the border, 
its acceptance as a fact that the rate the Great Northern maintained was 
unreasonable and the statement next above quoted, it is difficult to ex- 
plain the court’s reasoning or its findings in Great Northern Ry. Co. v. 
Sullivan, supra. 

In Auburn Mills v. Chicago & A. R. Co., 222 I. C. C. 495, the prin- 
cipal issue on reconsideration was whether reparation should be award- 
ed. The through charges which were combinations of proportional rates 
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to and beyond the Mississippi and Ohio rivers were assailed but the evi- 
dence was confined to the factors east and south of the river crossings. 
Defendants contended that complainant had failed to show the 
combinations unreasonable citing among other cases Great Northern 
Railway Co. v. Sullivan, supra, and Cairo Board of Trade v. Cleveland, 
C. C. & St. L. Ry. Co., supra. 

The Commission said that it was not satisfied that the decisions 
cited should deprive complainants of reparation ‘‘unless, of course, it 
be established that the through charges were not unreasonable.’’ It 
further said: 


In Great Northern Ry. Co. v. Sullivan, supra, the Supreme 
Court held that an award of reparation based on a finding by the 
Commission that a proportional rate for that part of the transpor- 
tation from the international border to destination was unjust and 
unreasonable cannot be sustained in the absence of a claim or finding 
that the through rate was unreasonable. Only the proportional 
rate from the international border was there assailed. The court 
pointed out that complainants did not attack the combination, or the 
Canadian Pacific proportional applying up to the border as a part 
of the through charge. It held that, there being no claim or find- 
ing to the contrary, the through charges collected on the shipments 
must be deemed to have been just and reasonable, and that where 
the through rate is just and reasonable there is no damage to the 
shipper as a result of a participating carrier receiving an undue 
proportion of the charges. In other words, unless in this case the 
factors to the river crossings be so low that, when added to the fac- 
tors therefrom, they do not result in unreasonable combinations for 
the through service, the principles enunciated in the decision cited 
may not be invoked. 

As previously stated, the through charges are here alleged to 
have been excessive, but complainants’ attack is centered principally 
on the factors beyond the river crossings. When a complainant 
attacks a through rate which is made up of separately established 
factors published to be used for that purpose, and it is proved that 
one of the factors is unreasonable, a presumption arises that the 
combination is unreasonable to the same extent as the factor. Rates 
established voluntarily can fairly be taken as a measure of what 
carriers consider reasonable. Sheridan Chamber of Commerce v. 
Chicago, B. & Q. R. Co., 28 I. C. C. 250. There is no presumption 
that a rate voluntarily initiated is unreasonably low. Chicago, 
M. St. P. & P. R. Co. v. United States, 8 Fed. Supp. 970. There is 
the presumption that it is in fact reasonable. Same case, 294 U. 8S. 
499. Also Interstate Commerce Commission v. Chicago G. W. Ry. 
Co., 209 U. S. 108, 119. The presumption of reasonableness which 
attaches to a voluntary rate can be rebutted by other facts and 
circumstances. Evens & Howard Fire Brick Co. v. St. Louis. I. M. 
& 8. Ry. Co., 251. C. C. 141. Thus, if the factors beyond the river 
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crossings be excessive, as complainants contend, the obligation rests 
on defendants to rebut the presumption of reasonableness in the 
factors up to the river crossings by showing that they are too low 
and therefore do not result in excessive through charges. We have 
recognized that an excessive reshipping rate might produce a rea- 
sonable through charge in connection with an unduly low inbound 
rate, and vice versa. See Cairo Board of Trade v. Cleveland, C. C. 
¢& St. L. Ry. Co., supra. Also, that there is no substantial difference 
between a ‘‘reshipping’’ rate and what is known as a ‘‘propor- 
tional’’ rate. 


The Commission in that case laid down the general rule that when 
a proportional rate alone is assailed a shipper cannot recover damages 
if that rate is unreasonable, notwithstanding the maintenance and the 
charging of such a rate is specifically prohibited and declared to be 
unlawful by the act and the established legal principle that a shipper 
who pays such a rate is entitled to recovery without proof of pecuniary 
loss, but that he may recover damages when the through charges are as- 
sailed. If the theory were sound as to proportional rates it would be 
equally sound as to local rates when used in conjunction with rates of 
other carriers to determine the through charges over a through route. 
If the beneficence of connections offsets the damage occasioned by the 
tort in one instance it does so equally in the other. But it is not sound 
either as to proportional or local rates. If a carrier chooses to establish 
and maintain rates lower than permissible maxima, for any reason, 
shippers are entitled to the benefit of those rates. It is not within the 
province of other carriers participating with it in through routes to 
seize for their own use the amounts those rates are less than maximum 
reasonable rates. The connecting carriers have no right or title thereto 
and it is straining all sense of equity to say that it does not damage a 
shipper unlawfully to deprive him of the benefit of rates which he would 
otherwise enjoy. It would be equally logical to say that a person is 
not damaged by the stealing from him of gratuitously acquired proper- 
ty. There may be something to the theory where the entire route is 
over the line of one carrier, but where the alleged offsetting rates are 
maintained by different carriers there is no sound theory on which one 
may be made the scapegoat for the other. 

The report seems to lay down two situations under which repara- 
tion may be paid when a proportional rate is unreasonable. (1) When 
the through charges are assailed and the proportional rate is, but the 
through charges are not, proved to be unreasonable and defendants fail 
to prove that the through charges are reasonable. On identically the 
same record the report seems to hold that reparation should be denied 
if only the proportional rate is assailed in the complaint. In other 
words, that the question of whether the shipper is damaged rests solely 
on a technicality of pleading. (2) When the through charges are not 
assailed in the complaint but a finding is made by the Commission that 
the through charges are unreasonable. The question of damages here 
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seems to depend on whéther the findings go beyond the issues. In other 
words, on whether the Commission disregards the pleadings. In this 
connection it will be noted that the statement in the above quotation: 
“there being no claim or finding to the contrary, the through *** 
charges *** must be deemed to have been just and reasonable,’’ is in the 
alternative. 

The report says that when a complainant attacks a through rate 
which is made up of separately established rates and it is proved that 
one of the factors is unreasonable, a presumption arises that the com- 
bination is unreasonable to the same extent as the factor. Why the first 
qualifying phrase? If there is such a presumption, it is one of fact 
and certainly is not dependent upon the pleadings. It either exists or 
it does not exist, independent of the pleadings. Further, as Commis- 
sioner Eastman in his concurring expression points out, even if the 
“doctrine of vicarious atonement’’ were sound, where a shipper pays 
only the unreasonable proportional rate, there is no offsetting benefit 
if the other factor happens to be too low. 

The Commission made a good try here to reconcile the decision in 
Great Northern Railway Co. v. Sullivan, supra, with what it evidently 
deemed a sound application of the statute, but it was confronted with 
a very difficult if not impossible task. Therefore as was to be expected, 
its report as shown above is not free from criticism. It is the writer’s 
opinion that the Commission might well treat the Supreme Court’s re- 
port in Great Northern Ry. Co. v. Sullixan, supra, as having been based 
upon an incomplete record. The Commission did not participate in that 
ease. The court itself in that case inferentially recognized that the 
Commission has jurisdiction to do exactly what it holds it cannot do by a 
footnote reading, in part, as follows: 


The Commission deals with rates applicable to inland hauls 
above referred to and with reparation without consideration of 
charges or factors attributable to transportation by sea or in foreign 
countries. Ullman v. Adams Express Company, 14 I. C. C. 34-345; 
Chamber of Commerce of N. Y. v. N. Y. C. & H. R. R. Co., 24 I. C. 
C. 55-74; Henry Marble Co. v. B. & O. R. R. Co., 146 I. C. C. 414. 


Export and import rates and rates on lake cargo coal, tidewater 
coal, ex-river coal, and ex-lake grain are just as much separately estab- 
lished rates as the proportional rate applicable to through all-rail hauls. 
They are all in the same category. If the principle laid down in Great 
Northern Ry. Co. v. Sullivan, supra, is applicable in connection with the 
rates there considered, it is equally applicable in connection with all of 
the rates referred to above. Yet, the jurisdiction of the Commission to 
award reparation when any of the above named proportional rates are 
unreasonable does not seem to be seriously questioned by anyone and 
the Commission unhesitatingly exercises such jurisdiction without any 
evidence relating to the through rates or without the through rates be- 
ing assailed. 
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Panama Canal Act 


Prior to August 24, 1912, the rail carriers maintained many separate- 
ly established rates which they called proportional rates lower than their 
local rates between inland points and ports applicable on traffic moving 
to or from beyond the ports by water. Where the proportional rates ap- 
plied in connection with water carriers subject to the Interstate Com- 
merce Act the Commission undoubtedly had the same jurisdiction as it 


did in connection with proportional rates applicable to traffic moving a 
over all-rail through routes. Where the carriers had voluntarily estab- saile 
lished proportional rates applicable on traffic moving to or beyond 
ii the ports by either common or private carriers by water not subject to Prot 
; the Commission’s jurisdiction, the Commission exercised jurisdiction to And 
: determine whether the proportional rail rates were unreasonable, unduly Act, 
3 preferential or prejudicial or unjustly discriminatory, and to order the , 
the removal of such unlawfulness as it found to exist. mitt 
3 The Commission had the same authority to prescribe proportional thro 
} rates in the first instance on coastwise traffic as it did on export, import with 
and ex-lake traffic and on lake cargo, ex-river, and tidewater coal, yet ton 
at that time its decisions did not clearly and definitely set forth its views a 


as to the extent of its jurisdiction in that regard and the precise question 
had not been determined by the courts. This is illustrated by the Com- of w 
mission’s statements in the two cases cited below. 

In Stott v. Michigan C. R. Co., 18 I. C. C. 582, decided June 3, 1910, oe 
the Commission considering rail rates on ex-lake wheat from Detroit to 


eastern destinations said: ‘‘No opinion is expressed as to the legality of +d 
the ex-lake rate, which is lower than the local rate, that question not a. 
having been discussed or considered.’’ It dismissed the complaint on bee 


other grounds. a 
In Southwestern Shippers Traffic Asso. v. Atchison, T. & 8. F. Ry. a 





: Co., 24 I. C. C. 570, decided June 6, 1912, it was suggested that one way | at 
: to establish reasonable water-rail rates from north Atlantic ports to ‘ 
® points in the Southwest via Galveston was to prescribe proportional rail Inte: 


rates from Galveston. In that case joint through water-rail rates were in 
effect. The defendants questioned the Commission’s jurisdiction to 
prescribe such proportional rates. The Commission said in part: 


It is well understood that carriers voluntarily maintain s0- 
called export and import rates to and from the various ports which 
are less than their domestic rates. Such rates are maintained 
through the port of Galveston by the rail carriers, defendants in 
these proceedings. The maintenance of so-called proportional rates, 
which differ from corresponding local rates, to and from junction 
points applicable to traffic which originates or goes beyond such 
points is very general. Rates are named from interior points to 
various ports on domestic business which are less than the local 
rates, and which differ according to the final destination of the 
traffic. 
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The Commission has recognized the propriety of such rates, to 
an extent at least, and has at times acted upon those rates when 
established by the carriers. 


There is much to be said in favor of the exercise of that juris- 
diction in this case, if it exists. 


The Commission concluded that proportional rates should not be 
prescribed on other than jurisdictional grounds and found that the as- 
sailed joint through rates were not unreasonable. 

An act entitled An Act To Provide for The Opening, Maintenance, 
Protection and Operation of the Panama Canal And The Sanitation 
And Government of the Canal Zone, usually cited as the Panama Canal 
Act, was approved August 24, 1912. At the hearings on the bill before 
the committees of Congress there was considerable opposition to per- 
mitting water carriers owned or controlled by rail carriers to operate 
through the Panama Canal. The Congress was apparently impressed 
with the contention that such operations would tend to destroy competi- 
tion between water carriers and between water carriers and rail carriers. 
It apparently concluded that what was true as to the operation of rail- 
road controlled water vessels through the Panama Canal was also true 
of water transportation in domestic commerce on other waters. 

It accordingly amended section 5 of the Interstate Commerce Act 
so as to prohibit any railroad company or other common carrier subject 
to the Act to Regulate Commerce to own, lease, operate, control or have 
any interest whatsoever in any common carrier by water operated 
through the Panama Canal or elsewhere or any vessel carrying freight 
through the Panama Canal or elsewhere with which the railroad or other 
carrier does or may compete for traffic. The Commission was given 
jurisdiction ‘‘to determine questions of fact as to competition or possi- 
bility of competition’’ and other jurisdiction as set forth in paragraphs 
9,10, and 11 of the Transportation Act of 1920. 

Section 11 of the Panama Canal Act also amended section 6, of the 
Interstate Commerce Act by adding the following paragraphs: 


When property may be or is transported from point to point 
in the United States by rail and water through the Panama Canal 
or otherwise, the transportation being by a common carrier or car- 
riers, and not entirely within the limits of a single State, the Inter- 
state Commerce Commission shall have jurisdiction of such trans- 
portation and of the carriers, both by rail and by water, which may 
or do engage in the same, in the following particulars, in addition 
to the jurisdiction given by the Act to regulate commerce, as amend- 
ed June eighteenth, nineteen hundred and ten: 


(a) To establish physical connection between the lines of the 
rail carrier and the dock of the water carrier by directing the rail 
carrier to make suitable connection between its line and a track or 
tracks which have been constructed from the dock to the limits of 
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its right of way, or by directing either or both the rail and water 
earrier, individually or in connection with one another, to construct 
and connect with the lines of the rail carrier a spur track or tracks 
to the dock. This provision shall only apply where such connection 
is reasonably practicable, can be made with safety to the public, 
and where the amount of business to be handled is sufficient to 
justify the outlay. 


The Commission shall have full authority to determine the 
terms and conditions upon which these connecting tracks, when con- 
structed, shall be operated, and it may, either in the construction 
or the operation of such tracks, determine what sum shall be paid 
to or by either carrier. The provisions of this paragraph shall 
extend to cases where the dock is owned by other parties than the 
carrier involved. 


(b) To establish through routes and maximum joint rates be- 
tween and over such rail and water lines, and to determine all the 
terms and conditions under which such lines shall be operated in 
the handling of the traffic embraced. 


(ec) To establish maximum proportional rates by rail to and 
from the ports to which the traffic is brought, or from which it is 
taken by the water carrier, and to determine what traffic and in 
connection with what vessels and upon what terms and conditions 
such rates shall apply. By proportional rates are meant those which 
differ from the corresponding local rates to and from the port and 
which apply only to traffic which has been brought to the port or is 
carried from the port by a common carrier by water. 


Sub-paragraphs (a) and (c) quoted above were amended by the 
Transportation Act of 1920 and became sub-paragraphs (a) and (c) of 
paragraph 13 of section 6. Sub-paragraph (c) was amended to give the 
Commission authority to establish maximum or minimum or maximum 
and minimum proportional rates. The amendments to paragraph (a) 
are not important here. Paragraph (b) was not amended. In part I 
of the Interstate Commerce Act approved September 18, 1940, paragraph 
(b) of section 11 of the Panama Canal Act which became sub-paragraph 
(b) of paragraph 13, section 6 of the Transportation Act, was dropped 
from section 6. The jurisdiction to prescribe through routes and joint 
rates in connection with water carriers is now conferred by section 
15(3) of part I. 

An examination of the annual reports of the Commission fails to 
reveal that it recommended the amendments to section 6 contained in the 
Panama Canal Act. The reports of the committee of the House of 
Representatives show that its purpose was to prevent the operation of 
railroad controlled water carriers through the Panama Canal and at the 
same time to provide some method to compel the railroads to afford 
inland points the benefit of water transportation by compelling them to 
interchange traffic with water carriers at reasonable rates. The report 
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of the Senate Committee throws no light on that question. It seems 
clear, however, from the hearings that the purpose of the Congress was 
to enlarge the jurisdiction of the Interstate Commerce Commission in 
order that it might preserve to the public full opportunities to utilize 
water transportation and secure to shippers the benefit of the lower costs 
of such transportation. Baltimore and Carolina 8. 8. Co. v. Atlantic 
C. L. R. Co., 49 I. C. C. 176. 

The additional jurisdiction granted the Commission in the Panama 
Canal Act was supplemental to that the Commission previously had and 
in no way limited or restricted the powers it had under other sections 
of the act. It will be noted that the amendment to section 6 specifically 
states that the Commission ‘‘shall have jurisdiction * * * in the following 
particulars, in addition to the jurisdiction given by the Act to regulate 
commerce as amended June eighteenth, nineteen hundred and ten.’’ 
One of those particulars was to establish through routes and maximum 
joint rates. The only limitation placed on the Commission’s power to 
establish such rates and thus subject independent water carriers without 
their consent to the jurisdiction of the Commission was that the trans- 
portation must be from point to point in the United States by rail and 
water by common carrier or carriers and not entirely within the limits 
of a single State. 

As an additional assurance that the Commission would have juris- 
diction to meet any conditions that might render inadvisable the pre- 
scription of joint rates and through rail and water routes and thus be in 
a position to effectuate the purpose of the amendment, the Congress 
specifically gave the Commission authority to prescribe in the first in- 
stance without the consent of the carriers, proportional rates to and from 
the ports and defined what it meant by the term proportional rates as 
used in that statute as ‘‘rates * * * which differ from the corresponding 
local rates to and from the port and which apply only to traffic which 
has been brought to the port or is carried from the port by a common 
carrier by water.’’ As we have seen, the Commission had previously 
hesitated to exercise such jurisdiction in the first instance. All that the 
Congress did was to make certain the Commission’s jurisdiction insofar 
as traffic moving by common carriers by water is concerned. It took 
particular pains to make clear, as stated above, that the affirmative 
descriptions of additional jurisdiction contained in the Panama Canal 
Act should not be construed as implying a negative on the exercise of 
powers not comprehended in those descriptions but embraced in the 
Interstate Commerce Act. 

In Chicago, R. I. & P. Ry. Co. v. United States, 274 I. C. C. 29, the 


Supreme Court referring to paragraph (b) of section 11 of the Panama 
Canal Act, said: 


This addition to the Interstate Commerce Act materially ex- 
tends the jurisdiction of the Commission in respect of land and 
water transportation and the carriers engaged in it, whenever 
property may be transported in interstate commerce by rail and 















—i ee 

















Ft saat ‘ 


I. C. C. PRACTITIONERS’ JOURNAL 





water by a common carrier or carriers; and the obvious intention of 
Congress would be substantially limited in effect if the quoted 
provisions were held to be subject to the restriction that both rail 
and water must be used under a common control, ete. 


In Charleston & Norfolk Steamship Co., 47 I. C. C. 365, decided 


November 21, 1917, the Commission referring to the Panama Canal Act, 
amendment, said: 


The steamship company is not a common carrier, and as our 
power to establish proportional rates under the Panama Canal Act 
is expressly limited to rates ‘‘which apply only to traffic which has 
been brought to the port or carried from the port by a common 
carrier by water,’’ we must adhere to the conclusion that we have 
no jurisdiction to establish the rates sought. * * * 


The law is clear that we can name rail proportional rates to 
ports only in connection with common carriers by water. 


In Alan Wood Steel Co. v. Alabama G. 8. R. Co., 190 I. C. C. 3, 


division 4 referring to section 6(13)(c) of the Transportation Act, 1920, 
said : 


On brief the northern carriers suggest that the all-rail rates 
assailed to the southern ports violate section 3 because they are 
lower than the rates applicable on like shipments for local delivery, 
notwithstanding the southern carriers concede that there is no sub- 
stantial difference in the cost of service. It is also suggested that 
they are unlawful because they are not in fact ‘‘ proportional rates,”’ 
as they are termed by the southern carriers. This latter suggestion 
is based on the fact that ‘‘proportional rates’’ are defined by sec- 
tion 6(13)(e) of the act as rates— 


which differ from the corresponding local rates to and from the 
port and which apply only to traffic which has been brought to the 
port or is carried from the port by a common carrier by water. 


Here the transportation beyond the port is by barges or other vessels 
which are not common carriers. But the purpose of the statutory 
provision in question was to enlarge our jurisdiction, so that we 
would have clear power to prescribe ‘‘proportional rates’’ as so 
defined. It did not undertake to make rates unlawful which differ 
from the corresponding local rates but do not come within that 
definition, as, for example, export or import rates and the so-called 
ex-lake rates on grain and iron ore. We are not here asked to 
prescribe ‘‘ proportional rates.’’ 


As for the suggested violation of section 3, in connection with 
these all-rail rates, it may be doubted whether this issue is raised 
by the complaints. Certainly no shippers or receivers of pig iron 
under the higher local rates, if any such there be, are complaining 
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of the difference in the rates or have shown that they are injured 
thereby. Furthermore, we believe that the principles announced 
in Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. 8. 
197, with reference to differences in rates as between foreign and 
domestic commerce, are applicable here as between the local rates 
and those which apply to the traffic for coastwise movement beyond 
the port. There is no basis of record for a finding of a section 3 
violation such as the northern carriers suggest. 


We have found, however, that the limitation of our power to 
prescribe minimum rates does not, under authority of section 5(11), 
apply where the participating water line is controlled by a rail 
carrier under our jurisdiction. Rail and Water Rates from Atlantic 
Seaboard, supra, [63 I. C. C. 267] and Reduced Rates from New 
York Piers, 81 I. C. C. 312, 330. 


Carriers Beyond Proportional Rate Point Not Subject To 
Commission’s Jurisdiction 


Among the first proportional rates applied on traffic moving to or 
from rail terminals by carriers not subject to the Commission’s juris- 
diction, which the Commission was called upon to consider, were export 
and import rates. They comprise the largest single body of separately 
established rates which are frequently referred to in regulatory parlance 
by appellations more descriptive of the particular kind of carriage be- 
yond rail-lines than the general term ‘‘proportional rates.’’ Probably 
because of their incalculable importance to the foreign commerce of the 
country, the Commission has been called upon to consider them more 
frequently and to a greater extent than any other kind of separately 
established rates lower than local rates. Therefore, they will be dis- 
cussed in a separate subchapter and other proportional rates within the 
purview of this chapter in another subchapter. 


Export and Import Rates 


As early as March 8, 1888, the Commission ordered all carriers 
where traffic moved on through rail and water rates to a foreign country, 
to publish not only the through rates, but their inland divisions of those 
rates, and where the through rates, by reason of fluctuations of the ocean 
rates, could not be known, the carriers were required to publish the 
inland rates they received. Later, in New York Produce Exchange v. 
N. Y. Cent. & Hud. R. Co., 3 I. C. C. Rep. 138, the Commission decided 
that the only practical way of making export rates was to maintain a fix- 
ed inland rate which ‘‘should not discriminate against traffic for domestic 
consumption unless justifiable conditions existed for a difference.’’ 

March 23, 1889, the Commission issued an order that all import rates 
should be the same as domestic rates. That order was considered in 
New York Board of Trade and Transportation v. Pennsylvania R. Co., 
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4 1. C. C. 447. The practice of accepting divisions of through rates 
lower than local rates from the ports was condemned as a matter of law, 
the Commission finding that conditions existing beyond the United 
States could not be taken into account. The act was differently inter- 
preted by the Supreme Court in Tezas and Pacific Co. v. Interstate 
Commerce Commission, supra. The Court held that conditions beyond, 
as well as those existing in the United States, should be considered, and 
that, as a matter of law, a carrier was not prohibited from charging a 
less sum for the transportation of imported merchandise than it charged 
for moving domestic merchandise from the same port to an inland point. 

In Kemble v. Boston & Albany R. R. Co., 8 I. C. C. 110, the Com- 
mission, referring to the above orders and decisions, and stating that 
the same principle applied to both export and import rates, found the 
publication of a rate (not as a division of a through rate) lower than 
the domestic rate applicable on export traffic, was not, as a matter of 
law, unduly preferential or prejudicial or unjustly discriminatory. In 
that case it said: 


The export rate to Boston is not in reality a Boston rate at all, but 
is in essence the inland division of a through rate through that port 
to foreign ports. That the inland carrier may receive in such case 
for its division a sum less than the domestic rate has been, as we 
have just seen, determined by the Supreme Court of the United 
States; hence the thing accomplished by the making of these two 
rates is not, as a matter of law, illegal. 


The Commission took occasion in that case to point out that the 
decision of the Supreme Court, instead of virtually removing import or 
export traffic from the Commission’s jurisdiction, as was contended by 
some, really broadened it, and that if any individual or locality feels 
itself aggrieved by the rates made upon import or export business, as 
compared with domestic business, the Commission has full jurisdiction 
to pass upon that grievance. 

Since that time the Commission has generally adhered to the policy 
of not prescribing export or import rates lower than domestic rates un- 
less a material difference in costs is shown,—Imported Fertilizer Mate- 
rials, 161 I. C. C. 649; Riverside Portland Cement Co. v. Director Gen- 
eral, 92 I. C. C. 667 ;—or the assailed rates are shown by comparison with 
other export or import rates to be unreasonable. Railroad Com. of 
Kansas v. Missouri P. Ry. Co., 22 I. C. C. 24; Farmers Etc. Club v. 
Atchison, T. & 8. F. Ry. Co., 12 I. C. C. 351; Ter. of Okla. v. Chicago, 
R. I. & P. Ry. Co., 12 I. C. C. 369; Thompson Lumber Co. v. Tlinois 
C. R. Co., 13 I. C. C. 657. It has repeatedly held that there is nothing 
inherent in export or import traffic that entitles it as such to take lower 
rates than domestic traffic. D. Nagase & Co. v. Director General, 68 
I. C. C. 539; Rwerside Portland Cement Co. v. Director General, supra; 
Walnuts to Eastern Points, 140 I. C. C. 401. 

The maintenance of export or import rates lower than domestic 
rates is not unlawful when justified by the facts and circumstances 
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surrounding and attending the traffic. Carriers may legally voluntarily 
maintain export or import rates that are lower than maximum but not 
lower than minimum reasonable rates, provided they are not unduly 
preferential or prejudicial or unjustly discriminatory. Lincoln Ou 
Refining Co. v. Cleveland, C., C. & St. L. Ry. Co., 88 I. C. C. 269; 
Trafic Bureau of Knoxville v. Atlantic Coast Line R. Co., 109 I. C. C. 
705; S. Smith Coal Co. v. Erie R. Co., 198 I. C. C. 573. The question 
of whether export or import rates are unduly preferential, prejudicial or 
unjustly discriminatory is one of fact to be determined by the Commis- 
sion. 

The Commission does not have any jurisdiction over water carriers 
engaged in foreign commerce. Its authority over transportation to and 
from a foreign country is only over that part that takes place within 
the confines of the United States. Phillips Carey Mfg. Co. v. Grand 
T. W. Ry. Co., 36 I. C. C. 203. In Chamber of Commerce of New York 
v. New York Central & H. R. R. Co., 24 I. C. C. 55, the Commission said : 


* * * We have no jurisdiction of ocean rates and must deal 
with this question [port differentials] as though the ports were 
destinations instead of gateways. This does not mean that the car- 
riers may not take into consideration the previous or further trans- 
portation of the traffic on the ocean and thus differentiate it, reason- 
ably, from domestic traffic, but the rates to and from the ports must 
be reasonable, must be published as independent from the ocean 
transportation, and are subject to all of the provisions of the act. 
Cosmopolitan Shipping Co. v. Hamburg-American Packing Co., 
13 I. C. C. 266; Armour Packing Co. v. U. 8. 209 U.S. 56. 


In determining the legality of such rates, the Commission has given 
and should give consideration to all facts and circumstances usually 
considered in determining the lawfulness of any other rate between two 
points in the United States, including carrier competition, especially 
through other ports, conditions at the ports, especially as they affect 
costs, Ocean competition, and the welfare of the rail carriers as well as 
that of the shippers. Any extenuating circumstances offered as justifi- 
cation for disparity in the treatment accorded shippers or localities are 
facts to be proved affirmatively as a defense. Mississippi Cotton Seed 
Crushers Asso. v. Atlantic B. & C. R. Co., 238 I. C. C. 87, 251 I. C. C. 
643. 

The weight to be given such evidence, of course, rests in the discre- 
tion of the Commission. 

Export and import rates are separately established rates, within 
the meaning of section 6 (1), applicable to part of a through transporta- 
tion performed in part by carriers not subject to the act, which do not 
file tariffs with the Commission. There is no doubt that the Commission 
has jurisdiction to consider export and import rates without considering 
the through charges to or from foreign countries. It has consistently 
exercised such authority. There is no conflict in its decisions on this 
question. In none of them has it required that the complaint bring in 
issue the through water and rail rates. 
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The Congress, by inference, recognized the legality of export rates 
and the Commission’s authority to prescribe them in section 3 (1a) 
quoted below: 


It is hereby declared to be the policy of Congress that shippers 
of wheat, cotton, and all other farm commodities for export shall be 
granted export rates on the same principles as are applicable in the 
case of rates on industrial products for export. The Commission 
is hereby directed, on its own initiative or an application by in- 
terested persons, to make such investigations and conduct such 
hearings, and, after appropriate proceedings, to issue such orders, 
as may be necessary to carry out such policy. 


Other Than Export and Import Rates 


In Cary v. Eureka Springs R. Co., 7 I. C. C. 286, the Commission 
held that a rail carrier and an unincorporated association of merchants 
that published what they called joint tariffs setting forth rates applicable 
to points beyond the rail terminal, were not ‘‘joint carriers,’’ and the 
acceptance by the rail carrier of divisions out of the so-called joint rates 
lower than the rail rates that applied to the terminal proper, was unjust 
discrimination as the movement beyond the rail terminal by wagon did 
not constitute substantial dissimilar circumstances and conditions in 
transportation. 

In Wylie v. Northern P. R. Co., 11 I. C. C. 145, decided June 23, 
1905, the Northern Pacific Railroad Company, the Yellowstone National 
Park Transportation Company, and a hotel company, maintained what 
they called joint rates. The tariffs purported to publish passenger fares 
for rail and coach transportation both with and without hotel accom- 
modations. The railroad received out of the so-called joint rates con- 
siderably less compensation for transportation to and from Gardiner, 
the rail terminal, than it did on traffic originating or terminating at 
Gardiner. The Commission found that the maintenance of the so-called 
joint fares and the refusal to establish similar fares in connection with 
other companies furnishing tourist transportation and other services 
within the park was unjustly discriminatory and unduly prejudicial. 
The Commission said : 


In our judgment the Northern Pacific has no right to make 
one rate for passengers whose journey ends at the terminus of its 
line and a lower rate for passengers who travel beyond that point 
by the stages of the transportation company or who patronize the 
hotels of the association. The same service is concededly performed 
by the defendant railroad in one case as in the other and the dis- 
crimination is therefore unjust and unlawful within the meaning of 
the second section. 

*#e¢28 ** *e 7 


Without deciding that a carrier subject to the act may not in 
some cases provide for transportation beyond its own line by stage 
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or other similar conveyance, we hold that the facts shown in this 
ease establish a discrimination forbidden by law. 


In Bayou City Rice Mills v. Texas & N. O. R. Co., 18 I. C. C. 490, 
the complaint, among other things, alleged that the maintenance of a 
19-cent rate on rice from Houston, Tex., to New Orleans, while according 
a rate of 15 cents from Clinton, Tex., via Houston to New Orleans, was 
unlawful and unjust discrimination against Houston. Clinton is about 
8 miles south of Houston. The 15-cent rate from Clinton applied only 
on rice reaching that point by water from plantations, named in the 
tariff, 40 to 60 miles south of Clinton. The rice could have moved all 
the way to New Orleans by water. The Commission found that the 
fourth-section departure was justified and that the adjustment of the 
rates on rice should not be disturbed as any disability to Houston oc- 
easioned thereby was comparatively slight. After making those findings 
the Commission went on to say: 


The Commission has repeatedly held that a carrier may not 
lawfully make rates to a given point on its line, on traffic going 
beyond by wagon or other similar conveyance, which are lower than 
its established rates to that point as a final destination; and the 
principle involved seems clearly applicable to this case. Cary v. 
Eureka Springs Ry. Co., 7 I. C. C. 286; Wylie v. N. P. Ry. Co., 
11 I. C. C. Rep., 145. If the defendants are justified in making 
lower rates on rice from Clinton than from Houston, as now appears 
to be the case, it is not because the rice is brought to the former 
place in barges or other water craft, but because such lower rates 
are necessary to meet competitive conditions at Clinton which do 
not exist at Houston The lower rates from Clinton, therefore, 
should not be restricted to rice coming from particular plantations 
or by specified modes of conveyance, but should be open to all 
shippers who may desire the transportation of rice from that point. 


It will be observed that the cases cited in the above quotation do not 
afford any authority for the statements therein. In both of the cited 
eases the rates found unlawful purported to be joint rates and the Com- 
mission found that the maintenance thereof was unjustly discriminatory. 
In neither case did the Commission find that a carrier may not, if the 
circumstances justify such action, lawfully make proportional rates on 
traffic moving beyond its line by land or water carriers not subject to the 
Commission’s jurisdiction. 

Conference Ruling 304 issued March 13, 1911 reads, in part, as 
follows : 


Application of Section 4 as amended June 8, 1910. 


(a) The fourth section applies to all rates and fares, but in 
determining whether its provisions are contravened rates and fares. 
of the same kind should be compared with one another; that is, 
transshipment rates should be compared with transshipment rates; 
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proportional rates with proportional rates; excursion fares with 
excursion fares; and commutation fares with commutation fares, 
It would not be in violation of the fourth section, for instance, if a 
proportional rate to or from a given point were lower than the 
regular rate to an intermediate point, nor if the commutation fare 
to or from a more distant point were lower than the regular fare 
to or from an intermediate point. (Rulings 309, 310, see Southern 
Illinois Millers Asso. v. L. & N. R. Co., 23 I. C. C. 673, and Rates 
on Grain and Grain Products to Texarkana, Ark., 29 I. C. C. 36. 


(b) A proportional rate is defined as one which applies to part 
of a through transportation which is entirely within the jurisdiction 
of the act to regulate commerce; that is, the balance of the transpor- 
tation to which the proportional rate applies must be under a rate 
filed with this Commission. A rate to a port for shipment beyond 
by a water carrier not subject to the provisions of this act would not 
be a proportional rate (See Crescent Coal & Mining Co. v. C. & 
E. 1. R. R. Co., 24 1. C. C. 155. 


The foregoing holding is not intended to approve the lawfulness 
of any existing transshipment rate. 


The first sentence of Paragraph (b) has been quoted in a few in- 
stances as authority for the contention that a proportional rate is not 
lawful unless the movement beyond the point to which it applies is by 
a carrier subject to the act and at rates on file with the Commission. 
Such contentions overlook the fact that the Conference Ruling was 
intended to relate only to the application of Section 4, and that Para- 
graph (b) is only a definition of the term ‘‘proportional rate’’ as used 
in Paragraph (a) of Conference Ruling 304. All but the first sentence 
of Paragraph (b) are invariably disregarded when it is cited as author- 
ity for such contentions. The second sentence in Paragraph (b) says 
that a rate to a port for shipment beyond by a water carrier not subject 
to the provisions of the act would not be a proportional rate, but pre- 
sumably it would be a transshipment rate which is not defined in the 
conference ruling. The next sentence says that ‘‘the foregoing 
holding’’ is not intended to approve the lawfulness of any existing 
transshipment rates. Transshipment and proportional rates are both 
separately established rates within the meaning of Section 6 (1) and it 
is not clear why they were referred to as being different kinds of rates 
in the conference ruling, unless it be that at the time the conference 
ruling was issued the Commission had not definitely clarified its views 
as to its jurisdiction over separately established rates lower than local 
rates. Conference rulings expressed the views of the Commission on 
informal inquiries. Many of them were modified or overruled in formal 
decisions and ceased to be even safe guides. This was true as is herein 
shown as to Conference Ruling 304. The second sentence in Paragraph 
(b) was in conflict with Section 11 of the Panama Canal Act, approved 
August 24, 1912, so far as common carriers by water were concerned. 
On December 28, 1928, all conference rulings were rescinded. 
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In Cobbs & Mitchell v. Director General, 59 I. C. C. 179, decided 
September 29, 1920, Division 2 took the view that Conference Ruling 
304 related only to the application of Section 4 of the Act. In that case 
the division said : 


It was further pointed out that in Conference Ruling No. 304 
(b) a proportional rate was defined as one which applies to part of 
a through transportation which is entirely within the jurisdiction 
of the act to regulate commerce, and complainant concludes that 
the rate to E] Paso on shipments to Mexico, though designated as a 
proportional rate, was not in fact such a rate within this definition, 
but was a local rate to El Paso. The definition of a proportional 
rate in Conference Ruling No. 304 (b) was in connection with a 
discussion of the fourth section of the act. Not every rate desig- 
nated as a proportional must conform to this definition. The rate to 
El Paso, applicable to shipments destined to points in Mexico, but 


not to domestic shipments to El Paso proper, was a proportional 
rate. 


In Lumber From San Francisco Bay Points, 78 I. C. C. 760, decided 
April 30, 1923 by division 1, respondents proposed to establish propor- 
tional rates lower than the coast group rates on lumber from San 
Francisco Bay points to transcontinental territory applicable on ship- 
ments originating at ocean points in California north of the Bay and to 
eliminate the previously maintained restriction which confined the ap- 
plication of the proportional rates to shipments moved to the Bay points 
by ocean carriers having tariffs on file with the Commission. In that 
ease, decided April 30, 1923, division 1 said: 


Complainants contend that if the proportional rates are to be 
established they should be restricted, in terms, to shipments re- 
ceived from vessels which are common carriers and which file their 
tariffs with us. The proportional rates are in the nature of trans- 
shipment rates. In Rates from Chicago via Panama Canal, 68 
I. C. C. 74, we found justified reduced proportional rates on ship- 
ments to south Atlantic and Gulf ports for transshipment to the 
Pacific coast by steamship lines operating through the Panama 
Canal. In Rates on Bunker Coal, 73 I. C. C. 62, we pointed out 
that carriers may lawfully publish rates on coal for transshipment 
to vessels, when the coal is consigned to ultimate destination in this 
country or abroad, which are lower than the local rates from the 
same points of origin to the same ports. We further stated that it 
is generally recognized that proportional or transshipment rates of 
this character may lawfully be made lower than the local rates be- 
tween the same points. No restrictions as to filing of tariffs were 
imposed in the cases cited. 


In Tariffs Embracing Motor-Truck or Wagon Transfer Service, 
91 I. C. C. 539, decided by the Commission July 16, 1924, a common 
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carrier by water participating in joint through rates with rail carriers 
and therefore subject to the Commission’s jurisdiction undertook to 
publish rates from inland points on traffic moving to and from its wharf 
by motor carriers. The Commission found that the motor carrier service 
was not subject to the act and that the water and rail carriers could not 
legally publish joint rates from the inland points. The Commission 
there said: 

However, in view of the circumstances surrounding the motor- 
truck, water, and rail transportation under consideration, carriers 
may, if desired, include in their tariffs naming rates to or from New 
Haven the charges of motor trucks for the service from such inland 
points to New Haven, provided such charges are separate from the 
charges subject to the act. 


#2 4 *? ** * 


Such authority will be of no avail, however, unless the Starin- 
New Haven in connection with this service from the inland New 
England points can lawfully publish proportional rates lower than 
the rates which apply on local traffic from New Haven, for only by 
the publication of such proportional rates can it equalize and meet 
the through rates to southern destinations from such inland points 
in connection with the New Haven system. In Lumber from San 
Francisco Bay Points, 78 I. C. C. 760, we found justified the pro- 
posal to extend at California ports the application of proportional 
rail rates on lumber shipments to the East lower than the local 
transcontinental basis, so as to allow such rates to apply on ship- 
ments received from all water carriers where formerly it had been 
restricted to shipments received at the ports only by common car- 
riers by water filing tariffs with us. A similar tariff arrangement 
has long existed in connection with ex-lake ore and grain rates. In 
our opinion such proportional rates are justified by the decision of 
the Supreme Court in Texas & Pacific Railway v. I. C. C., 162 U. 8. 
197, when it can be shown that the traffic coming from beyond to 
which the proportional rates apply is surrounded by and subject 
to substantially different circumstances and conditions than attach 
to the traffic originating locally at the port. In this case it is clear 
that the traffic which originates at Meriden, New Britain, Walling- 
ford, and Waterbury is subject to substantially different circum- 
stances and conditions than attach to traffic originating at New 
Haven, because of the through rates in connection with the New 
Haven system from these inland points, which can only be met by 
the Starin-New Haven by publication of proportional rates from 
New Haven. 


Publication by the Starin-New Haven of proportional rates 
from New Haven lower than the local rates and applicable on traffic 
originating at the inland points named will therefore be lawful, 
provided that the application of such rates is not confined to traffic 














MARCH, 1943 591 





moved from these inland points to New Haven by certain designated 
trucking companies. 


In Citrus Fruit from Florida via St. Louis-S. F. Ry. Co., 194 I. C. C. 
445, decided June 19, 1933, respondent proposed to establish propor- 
tional rates from shipside at Pensacola, Fla., to specified destinations 
in Mississippi, Alabama, Arkansas, Oklahoma, Missouri, Kansas and 
Tennessee and to intermediate destinations on citrus fruit and pine- 
apples originating in the Florida peninsula and moving into Pensacola 
by water. The movement from the interior points was by truck to 
Tampa, Fla., and from Tampa to Pensacola by water carriers not sub- 
ject to the Commission’s jurisdiction. Protestants contended that the 
proposed rate violated section 3 and that the Commission should find 
them not justified under Section 15 (a) because they would break down 
the all-rail adjustment and deplete their revenues. They contended that 
respondents’ action in establishing the proposed rates was an unwar- 
ranted invasion through the agency of the unregulated carriers of ter- 
ritory served by them. In answer to that contention the division said: 


The question of whether carriers should establish rates in the 
nature of proportionals that are lower than their local rates and 
which encourage truck competition is one that rests in their man- 
agerial discretion, provided the rates so established subject to our 
jurisdiction do not violate any provision of the act. 


The division found the proposed proportional rates justified. 

In Adwance in Coal Rates by C. & O. Ry. Co., 22 I. C. C. 604, de- 
cided by the Commission March 11, 1912, four carriers serving the five 
eoal districts in West Virginia proposed to increase their rates on lake 
eargo coal from those districts to Lake Erie ports. The rates it was 
proposed to increase and the increased rates were lower than the rates 
on coal for consumption at the ports. The Norfolk & Western presented 
considerable evidence and the rates proposed by it were found justified. 
The other defendants did not present any evidence and the Commission 
held that they had not refuted the presumption that the rates in effect 
on January 10, 1910 were reasonable and prohibited the increases 
proposed by them. 

In Boileau v. Pittsburgh & L. E. R. R. Co., 22 I. C. C. 64, decided 
March 11, 1912, a rate of 88 cents per ton on bituminous coal from the 
Pittsburgh, Pa., district to, Ashtabula Harbor, Ohio, for transshipment 
by vessel beyond was assailed as unreasonable, unjustly discriminatory 
and unduly prejudicial. The local rate was $1. The Commission found 
the assailed rate unreasonable and prescribed a rate of 78 cents. Both 
of the above cited cases were decided prior to the enactment of the 
Panama Canal Act. 

In Lake Cargo Coal Rates, 46 I. C. C. 159, decided June 13, 1917, 
the Commission required the carriers to state separately in their tariffs 
their charges for line-haul and dock services, found that the reasonable- 
ness per se of the rates could not then be determined because of prevail- 
ing abnormal conditions and that the adjustment was unduly prefer- 
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ential and prejudicial. It ordered that specified relations be established 
between the several origin districts. The carriage beyond the lake ports 
was presumably by both common and private water carriers and at rates 
not on file with the Commission. 

In Lake Cargo Coal Rates, 1925, 101 I. C. C. 513, decided July 16, 
1925, the rates from the Appalachian coal fields to the lower Lake Erie 
ports for transshipment by vessel beyond were brought in issue by com- 
plaints alleging that the rates from the several districts were unreason- 
able and unduly prejudicial. Operators from other districts in West 
Virginia, Virginia and Kentucky opposed any disturbance of the then- 
existing rate adjustment. The Commission found that the rates were 
not unreasonable, unduly prejudicial or otherwise unlawful. That deci- 
sion was modified May 9, 1927, after further hearing in 126 I. C. C. 309. 
The Commission then found that the rates from mines in the Pittsburgh, 
Pa., Ohio No. 8, and Cambridge, W. Va. districts were unreasonable but 
not unduly prejudicial. It prescribed reasonable rates. It also found 
that the rates from the Fairmont district in West Virginia were not 
unreasonable or unduly prejudicial. The rates prescribed and those 
found lawful applied to the ports on traffic moving beyond by both 
common and private water carriers whose rates were not on file with the 
Commission. In that case the Commission said: 


The Illinois Commerce Commission challenges our jurisdiction 
over the rates on this traffic because of our lack of control over the 
water carriers which handle the traffic beyond the ports. It con- 
tends that we have no authority to deal with or prescribe propor- 
tional rates on traffic, such as that here considered, over which we 
do not have jurisdiction for the entire movement from point of 
original shipment to point of ultimate destination. In Ohio R. R. 
Comm. v. Worthington, 225 U. 8. 101, which brought in issue the 
authority of the Railroad Commission of Ohio to prescribe rates on 
lake-cargo coal from the Ohio No. 8 district to Huron and Cleveland, 
the Supreme Court said at page 108: 


By every fair test the transportation of this coal from the mine 
to the upper lake ports is an interstate carriage, intended by 
the parties to be such, * * * 


In respect of jurisdiction the court said further, at page 110, 


It is contended that this transportation * * * is not within 
the power and authority of the Interstate Commerce Commission 
under section 1 of the Act to Regulate Commerce, which makes 
the provisions of the act inapplicable to the transportation of 
property wholly within one State, and not shipped to or from 
a foreign country from or to a State or Territory ; and, further- 
more, that a transportation of the character in question is only 
within the jurisdiction of the Interstate Commerce Commission 
when it is * * * partly by railroad and partly by water when 
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both are used under a common control, management, or arrange- 
ment for a continuous carriage or shipment; and therefore 
that the subject matter in question is left within the State 
jurisdiction. On the other hand, it is contended that this trans- 
portation is within the jurisdiction of the commission under 
the Act to Regulate Commerce. It is enough to now hold, as 
we do, that the establishing of the rate in question is an attempt 
to regulate interstate commerce and is therefore beyond the 
power of the State or a commission assuming to act under its 
authority. 


The contention of this intervener would, if sustained, leave 
the transportation without regulatory supervision. The transporta- 
tion from the mine to the port being interstate or foreign in char- 
acter it is subject to our jurisdiction under the general provisions 
of section 1, irrespective of the mode of transportation beyond the 
port. 


and at page 361: 


The lake-cargo rates are in the nature of proportional rates, 
and we have frequently prescribed such rates on a lower basis than 
the corresponding local rates. Upon further consideration, there- 
fore, in the light of the present record, we are of the opinion that 
the comparisons with the rates on commercial coal are not conclu- 
sive as to the reasonableness of the rates assailed. 


In Ex-Lake Iron Ore from Chicago to Granite City, Ill., 120 I. C. C. 
75, decided by division 4, December 28, 1926, and affirmed by the 
Commission in 123 I. C. C. 503, the Illinois Central and the Wabash 
proposed to reduce the rate on ex-lake iron ore from Chicago to Granite 
City, Ill, from $1.40 to $1.20 a long ton, and the Chicago & Eastern 
Illinois which did not maintain an ex-lake rate proposed to establish the 
$1.20 rate. The Commission found the proposed rates justified. 

In the report it said: 


On the other hand, protestants contend that the proposed rates 
are not proportional rates because the lake rates are not on file with 
us and are charged by vessels which are not common carriers. For 
this reason, they say, the proposed rates must be judged by the same 
standards of reasonableness as local all-rail rates. We do not agree 
with this contention. In Maritime Asso. Boston Chamber of Com- 
merce Vv. A. A. R. R. Co., 95 I. C. C. 539, 572, referring to ex-lake 
rates on grain, we said: ‘‘In other words, these ex-lake rates are 
in the nature of proportional rates and are made lower than the 
local rates because they apply to portions of much longer total 
hauls.’’ That principle has long been recognized in rate making. 


In Toledo Produce Exchange v. Ann Arbor R. Co., 27 I. C. C. 536 
decided June 23, 1913, the Commission, among other things, found that 
domestic and export rates on ex-lake grain forwarded from Toledo, Ohio 
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to New York should be established in the relation of 78 from Toledo 
to 60 from Buffalo and that the customary differentials to other des- 
tinations should be observed. In that report it said: ‘‘Lake ports rep- 
resent points at which water and rail transportation meet and where 
there is a natural break in the traffic. It is quite common to publish 
and maintain proportional rates to and from such ports.”’ 

In Oswego v. Baltimore & O. R. Co., 146 I. C. C. 293, decided July 
3, 1928, the Commission found that ex-lake rates from Oswego to New 
York, Philadelphia and Boston that exceeded rates 1.5 cents lower than 
the corresponding rates from Buffalo were unduly prejudicial and pref- 
erential and ordered the prejudice removed. The rates were not re- 
stricted to apply only when the traffic moved to Oswego by common 
carriers by water. 

In Ezx-Lake Grain to North Atlantic Ports, 235 I. C. C. 415, the 
Commission found the proposed rail and export rate of 8.33 cents per 
100 pounds from Buffalo to New York on ex-lake wheat unreasonable 
to the extent it was less than 10 cents. The Commission said in that 
report ‘‘that as applied to American grain, at least, these ex-lake rates 
come within the description of proportional rates as defined by Section 
6 (13) (ce) which the statute recognizes may properly be lower than 
rail rates from the port proper.’’ The ex-lake rates were not restricted 
to apply only on traffic brought to the lake ports by common carriers 
and the traffic originating in Canada and even that originating in the 
United States, did not move from point to point in the United States. 
The finding was not limited to wheat originating in the United States, 
and the quoted statement should be disregarded as surplusage. This is 
the first case dealing with lake cargo or ex-lake rates located in which 
reference was made to section 6(13)(¢). The jurisdiction to prescribe 
proportional rates conferred by that section is limited to traffic moving 
from point to point in the United States and to or from the port by 
common carrier by water. The lake-cargo coal rates and ex-lake rates 
were not so limited. They applied on traffic originating or terminating 
in Canada as well as in the United States and on traffic moving to and 
from the ports by private as well as common carriers. The Commission, 
therefore, exercised jurisdiction under other sections of the act. 

In Farmers Elevator Co. v. Chicago, I. & L. Ry. Co., 151 I. C. C. 
367, decided July 2, 1928, division 3 found local rates on grain from 
three origins in Indiana to Chicago reshipped beyond Chicago by water 
or by rail and water carriers unduly prejudicial and preferential to the 
extent they exceed proportional rates from other Indiana origins to Chi- 
cago on similar traffic. 

Complainant in Slider v. Baltimore & O. R. R. Co., 96 I. C. C. 65, 
decided January 24, 1925, bought coal delivered at its elevator at Albany, 
Ind. The coal moved from the mines to Albany by unregulated »arges 
which did not file rates with the Commission and at rates subject to fre- 
quent fluctuations. It alleged that the rates, local and proportional, 
from Albany to points on defendants’ lines in Indiana were unreason- 
able. The Commission found the rates assailed unreasonable and pre- 
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scribed distance proportional rates. In Bituminous Coal to Youngstown, 
163 I. C. C. 3, 197 I. C. C. 617, and Ex Ohio Rwer Coal to Ohio Points, 
185 I. C. C. 211, proportional rates were also prescribed on coal arriving 
at river ports by unregulated barges at rates not on file with the Com- 
mission. 

In Northeast Kentucky Coal Bureau v. Chesapeake & O. Ry. Co., 
206 I. C. C. 445, the Commission on reconsideration found that the rates 
from mines in northeastern Kentucky to Catlettsburg, Ky., moving be- 
yond by water or rail carriers to interstate destinations were not un- 
reasonable but were unduly prejudicial and preferential to the extent 
they exceeded proportional rates from mines in the Logan, W. Va., dis- 
trict to Huntington, W. Va. 

In Universal Atlas Cement Co. v. Wabash Ry. Co., 210 I. C. C. 494, 
decided August 27, 1935, complainant alleged that the local rate of 15 
cents plus 1 cent emergency charge assessed on shipments of cement from 
Hannibal, Mo., to Evansville, Ind., for movement beyond by barge was 
unreasonable. A proportional rate of 10 cents was voluntarily estab- 
lished subsequent to the date of movement. Defendants did not intro- 
duce any evidence. Reparation only was sought and was awarded by 
division 2. The division said: ‘‘The Commission has considered rates 
of such character as being in the nature of proportional rates and has 
prescribed or approved lower bases for such traffic than those on traf- 
fic for local delivery. From a rate making standpoint they are clearly 
distinguishable from corresponding local rates and are not judged by the 
same standard of reasonableness. Bituminous Coal to Youngstown, 
197 I. C. C. 617.”’ 

In City Gas v. Baltimore & O. R. Co., 11 I. C. C. 371, decided Oc- 
tober 17, 1905, the carriers maintained rates on coal from mines in Penn- 
sylvania to Baltimore for track delivery higher than the rates on coal 
delivered at points ‘‘inside the capes’’ (Cape Henry and Cape Charles) 
and rates on coal to points inside the capes higher than to points outside 
the capes. The rates to points inside the capes did not apply to Norfolk 
and three other nearby points. The Commission found that the re- 
fusal to apply the ‘‘inside capes’’ rates to Norfolk was unlawful and 
awarded reparation. 

In Bituminous Coal Rates to Baltimore and Other Points, 33 I. C. C. 
307, decided March 2, 1915, the Commission found schedules proposing 
to increase the rates on coal from mines in Pennsylvania, Maryland and 
West Virginia to Philadelphia, Pa., Wilmington, Del., and Baltimore, 
Md., to points inside the capes so as to reduce the amount they are lower 
than the track delivery rates from 25 to 18 cents, not justified and or- 
dered the schedules canceled. 

In Rates on Bunker Coal, 73 I. C. C. 62, the Commission said : 


As aforesaid, it is generally recognized that proportional or 
transshipment rates of this character may lawfully be made lower 
than local rates between the same points. But the question here is 
whether, as respondents claim, a rate may be a proportional or 
transshipment rate which is applicable on coal used by a vessel for 
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bunker purposes and not transported by the vessel as cargo to a 
specific destination. In other words, is such a rate to be regarded 
as a rate charged for a portion only of a through movement? * * * 

* * * In our opinion, however, the facts developed of record 
in this proceeding and above set forth show that bunker coal as 
a practical matter is so closely associated with cargo coal and, by 
reason of this association, so impressed with the character of the 
latter that a distinction in rates between the two is impracticable. 
It follows that a rate on coal delivered to a vessel and thereafter 
used for bunker purposes may fairly be regarded and treated as a 
proportional or transshipment rate. 


In Central Pennsylvania Coal Producers Asso. v. Baltimore & 0. 
R. R. Co., 196 I. C. C. 203, after pointing out that it had no jurisdiction 
over the transportation which takes place beyond the transportation 
piers, the Commission found that transshipment rates on coal lower than 
track delivery rates to points inside the capes at Baltimore and Phila- 
delphia, and higher than to points outside the capes, were not unjustly 
discriminatory. 

Notwithstanding the long line of practically unanimous holdings 
to the contrary, the Commission, in Chicago and Wisconsin Points Pro- 
portional Rates, 17 M. C. C. 573, decided July 29, 1939, said: 


We have found that a proportional rate is one which applies to 
a part of a through transportation which is entirely within the 
jurisdiction of the Interstate Commerce Act, and that it means a 
part of or the remainder of a through rate or it means nothing at all. 
Clearly the proposed rates do not come within this definition of a 
proportional rate. 


That statement was quoted, declared to be ‘‘elemental,’’ and embellished 
by the further statement quoted below in the report in Grain Propor- 
tionals, Ex-Barge to Official Territory, 246 I. C. C. 353, decided July 
31, 1941, decided by division 2: 


The only traffic excepted by law from this requirement is that 
subject to section 6(11) (b) of the act, which is limited to com- 
mon carriers by water. It is elemental that a proportional factor 
is but a part of a through rate. It follows that the proportional 
rate and the rate with which it is combined to make a through rate 
must be on file with us. Otherwise, as is clearly demonstrated in 
this proceeding, regulated carriers, by the simple expedient of 
publishing lower than local rates designating them ‘‘ proportional,”’ 
will be free to defeat the primary purpose of the act, which is to 
eut up by the roots every form of discrimination and inequality. 
(Lowisville & N. R. Co. v. Mottley, 219 U. S. 467). It is also sig- 
nificant that the unregulated barge charges may be changed with 
or without any notice. 


No case is cited and none that was decided prior to July 29, 1939, has 
been found by the writer. in which the Commission has made a finding 
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such as is referred to in the quotation from Chicago and Wisconsin Points 
Proportional Rates, supra. The nearest thereto is that in Bayou City 
Rice Mills v. Texas & N. O. R. Co., supra. But even if such a finding 
has been made, there is no justification for accepting it as sound and 
ignoring the numerous decisions that overwhelmingly lay down con- 
trary principles. Further, all the rates involved in the case in which 
that statement was made were filed with the Commission by carriers sub- 
ject to the act and the through transportation there considered was 
subject to the Commission’s jurisdiction. That report, the findings in 
which were upheld by the Supreme Court on other grounds, 310 U. S. 
344, will be hereinafter referred to in another connection. 

The report in Grain Proportionals, Ex-Barge to Official Territory, 
supra, was reconsidered by the Commission in 248 I. C. C. 307, and 
relative to the above quotation it said at page 309: 


As to section 6, the division in effect held that a proportional 
rate by a carrier subject to the act is never legal under section 6 
unless the other factor of the through rate is lawfully on file with 
us under paragraph 7 of that section or applies by common carrier 
by water under paragraph 11 (b) thereof. As petitioners point 
out, under this principle many so-called ex-lake, ex-river, or lake- 
cargo rates would have had to be condemned in the past where the 
prior or subsequent transportation was by a carrier not subject to 
the act. Under the circumstances, we think that the division’s 
finding under section 6 is not warranted as applied to shipments 
of this ex-barge grain * * * . 


A more adequate and informative discussion of the question, which 
is commended to the reader’s consideration, will be found in Commis- 
sioner Eastman’s dissenting, in part, expression in that report. 

It would seem that it is well settled that a proportional rate is not 
unlawful because the traffic on which it applies moves to or beyond the 
rails of the carrier maintaining the proportional rate by a carrier or 
earriers not subject to the Interstate Commerce Act, and at rates not on 
file with the Commission. 


Matched Units of Shipment 


Section 1 (4) makes it the duty of all common carriers subject to 
part I, which includes railroads, pipe lines, and some water carriers, 
to establish through routes and just and reasonable rates applicable 
thereto. That section, and section 305 (b) of part III requires the es- 
tablishment of such routes and rates by common carriers by railroad 
subject to part I and common carriers by water subject to part IIT 
of the act. Section 305 (b) also authorizes, but does not require, the 
establishment of through routes by common carriers by water and com- 
mon carriers by motor vehicle. Section 216 (a) of part II authorizes 
common carriers by motor vehicle to establish through routes with one 
another and to establish just and reasonable individual and joint rates 
applicable thereto. Section 216 (b) authorizes, but does not require, 
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common carriers by motor vehicle to establish through routes and joint 
rates with common carriers by railroad and/or express and/or water. 

The several modes of transportation are so dissimilar in character 
that to impose on all the normal and natural unit of shipment of any 
one could only work hardships and disrupt the orderly and economical 
course of commerce. 

Three units of shipment have been in common use by railroads 
since long prior to regulation,—the less-than-carload unit for retail or 
small quantities, the any-quantity unit for larger shipments which ordi- 
narily do not require the use of an entire car, and the carload for whole- 
sale or quantity units. The Commission found the carload in general 
usage as a measure of quantity shipments and accepted it as lawful. 
Although the railroads attempted from time to time to establish rates 
based on multiple cars, the Commission disapproved them and prevented 
their establishment. It was not until December 4, 1939, that it approved 
such rates in Molasses From New Orleans, La., To Peoria and Pekin, Ill., 
235 I. C. C. 485. The carload is a natural measure for wholesale or 
quantity shipment by railroad, whether used singly or in multiple. But 
there is little to commend it for use by motor vehicles, water carriers, 
either by barge or self-propelled vessels, or by pipe lines. The natural 
units of shipments for motor vehicles are less-than-truckloads and truck- 
loads, but owing to competition with railroads, the any quantity and 
volume or quantity shipments are in common use. The latter frequently 
exceeds the quantity that can be carried in one motor vehicle and is 
not ordinarily even a multiple of a truckload. Indeed, the capacity of 
trucks and regulations of the several States fixing maximum loads vary 
to such an extent that the term truckload conveys little information as 
to the weight of such a unit. This is true to a much greater extent as 
to motor vehicles than railroad cars. 

The ability to carry large quantities of freight in one vessel with 
the concomitant lower cost for longer distances, is the characteristic 
which gives water carriers their important status in the transportation 
structure. Consequently, we find that the prevalent unit of quantity 
shipment, except where influenced by rail and truck transportation, 
ranges from several hundred tons to cargo lots. Pipe-line transportation 
is essentially mass transportation requiring tenders of large quantities. 
Small amounts slow up operations, increase costs, and where there is a 
variation in specifications frequently cause contamination of the various 
grades transported. In Petroleum Rail Shippers Asso. v. Alton & 8. R. 
Co., 243 I. C. C. 589, the Commission prescribed a minimum tender of 
25,000 barrels of gasoline, equivalent to approximately 125 carloads of 
8,000 gallons each, when normal service is demanded, and a minimum 
of 5,000 barrels when offered for transportation subject to delay until 
25,000 barrels of the same specifications are accumulated at the receiv- 
ing point. In Brundred Bros. v. Prairie Pipe Line Co., 68 I. C. C. 458, 
division 2 found that a reasonable tender of crude oil was 10,000 barrels. 

On several occasions, the last being in the Transportation Act 
of 1940, Congress has expressed solicitude for the full preservation of 
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all the natural advantages of each form of transportation and has laid 
the duty on the Commission to see that that purpose is accomplished. 
The requirements for the establishment of through routes should be 1n- 
terpreted in harmony with that purpose. The inherent advantages of 
each form of transportation can be recognized and preserved only by 
giving adequate recognition to the units of quantity shipments appro- 
priate to each. That such was the intent of Congress is evidenced by the 
fact that while it made establishment of through routes and the pub- 
lication and filing of separate charges applicable thereto mandatory, it 
left the establishment of joint rates to the option of the carriers. 

The Commission, in some instances, has prescribed through routes 
between water and rail carriers and joint rates subject to minima pri- 
marily based on reasonable carloadings. In most, if not all, of such 
instances the water carriers were subject to part I of the act. In the 
large majority of the instances in which rail proportional rates applicable 
on traffic moving to and from ports by water carriers were prescribed 
or approved, the unit of quantity shipments for the railroads was a 
earload and for the water carriers whatever amount they chose to estab- 
lish. Typical of such rates are export and import rates, lake-cargo coal 
rates, transshipment coal rates, ex-lake grain and ore rates, and ex-river 
rates. 

The Commission has never prescribed, so far as the writer has been 
able to ascertain, joint rates and through routes between railroads and 
pipe lines, or between water carriers and pipe lines, or in any instance 
used the carload as a measure of a reasonable minimum tender to pipe 
lines. In every instance found where proportional rail and/or pipe line 
rates apply to part of a through movement, the railroad minimum is 
measured in carloads and the pipe-line minimum in thousands of bar- 
rels. 

There is nothing in the act that requires that the same minimum 
must be applied in conjunction with proportional rates of all carriers 
that participate in a through route. In Florida Fruit and Vegetable 
Shippers Protective Asso. v. Atlantic C. L. R. Co., 14 I. C. C. 476, de- 
cided June 25, 1908, among other things, the Commission found pro- 
portional rates on oranges, varying from 15 to 35 cents per box for 
distances from 100 to 300 miles, on any number of boxes from origins 
in Florida to base points in northern Florida, of which Jacksonville is 
typical, were not unreasonable, and prescribed carload rates from the 
base points applicable on a minimum of 300 boxes to certain destina- 
tions in official territory. Similar rates were prescribed on pineapples. 

In Florida Fruit & Vegetable Asso. v. Atlantic C. L. R. Co., 17 I. C. 
C. 552, the Commission prescribed carload rates on citrus fruits and pine- 
apples from the Florida base points to destinations east of the Missouri 
River and north of the Ohio River on lines of carriers that were not 
named defendants in the case next above cited, leaving in effect the 
any-quantity rates on oranges to the base points. It prescribed distance 
less-than-carload and carload proportional rates on pineaples in lieu 
of the any-quantity rates previously approved from origins on the 
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Florida East Coast to Florida base points. Local carload rates higher 
than the proportional rates were prescribed from the base points on 
vegetables, citrus fruit, and pineapples. 

In Florida Fruit & Vegetable Shippers v. Atlantic C. L. R. Co., 22 
I. C. C. 11, the Commission prescribed distance proportional less-than- 
earload and carload rates from all origins in Florida to Jacksonville on 
citrus fruits, pineapples, and vegetables, to be applied in connection with 
the carload rates from the base points. 

In Alexandria (La.) Chamber of Commerce v. Missouri P. R. Co., 
53 I. C. C. 311, division 3 found it was unduly discriminatory to main- 
tain less-than-carload proportional rates on lots of 2,000 pounds of 
flour from Lake Charles, La., to Louisiana points on the Missouri Pacific 
and withhold less-than-carload proportional rates not in excess thereof 
on like traffic from Alexandria, La., to the same destinations on traffic 
arriving at Lake Charles and Alexandria from specified points in car- 
loads. 

In Chicago and Wisconsin Points Proportional Rates, 17 M. C. C. 
573, referring to a proposal to establish less-than-carload proportional 
all-commodity rates to apply beyond socalled reforwarding points on 
traffic hauled to those points by motor carriers as part of truckload 
shipments or quantity shipments, and less-than-carload proportional 
rates applicable to such reforwarding points on traffic moving beyond 
as part of truckload or quantity shipments, the Commission said: 


Where, as here, both the carriers into and out of the reforward- 
ing points are subject to the Interstate Commerce Act, we have 
in no case given our approval to proportional rates lower than 
local rates, except when the hauls for which the proportional rates 
apply are parts of through movements of like units of shipment 
from primary origins to ultimate destinations. 


The quoted statement is erroneous, as shown by the cases cited above, 
and not a single case is cited, and the writer has been unable to locate 
any, in which the Commission refused to approve proportional rates be- 
cause like units of shipment did not apply over the entire through route. 
Even if the quoted statement were true, it would not follow that such 
rates would be unlawful. Numerous proportional carload rates are 
mantained by railroads from pipe-line stations and ports when the in- 
bound shipping unit is different and all the carriers parties to the 
through route are subject to the Commission’s jurisdiction. The report 
seeks to distinguish Tariffs Embracing Motortruck or Wagon Transfer 
Service, supra, on the ground that the motor carriers in that proceeding 
were not subject to the act. Does it follow that the Commission inferen- 
tially meant to hold that the long line of proportional rates prescribed 
or approved in connection with motor vehicles and water carriers became 
illegal when motor carriers and water carriers were subjected to regu- 
lation? That is highly improbable. 

The Commission’s order in Chicago and Wisconsin Points Pro- 
portional Rates, supra, was found void and its enforcement enjoined by 
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a three-judge court. On appeal, the Supreme Court, in United States 
vy. Trucking Co., 310 U. S. 344, reversed the lower court and upheld 
the finding of the Commission, but it did not consider the questions 
here discussed. It said: 


Our decision turns upon the validity of an order of the Inter- 
state Commerce Commission canceling certain proposed tariffs of 
these carriers upon the ground that they were unlawfully discrim- 
inatory in affording lower rates to ‘‘forwarders’’ of freight than to 
other shippers. 


After referring to the Commission’s finding that the proposed tariffs 
violated section 216 (d), the Court said: 


In the view we take, it becomes unnecessary to consider addi- 
tional grounds upon which the Commission found the tariffs vio- 
lated another section of the act. 


The Court concluded : 


The Commission acted in its capacity as a public agency and 
carried out duties imposed on it by Congress in the interest of ship- 
pers generally, the national transportation system and the public 
interest. Its order was the embodiment of the Commission’s judg- 
ment that the proposed tariff was a discrimination prohibited by the 
act. ‘‘The judgment so exercised, being supported by ample evi- 
dence, is conclusive.’’ 


It will be noted from the above quotations that the Court did not 
consider any of the Commission’s discussion or conclusions in connec- 
tion with the questions dealt with herein, and that its holding did not 
in any way indicate the Court’s views relative thereto. 

The carload, as said above, appears to be the natural unit of ship- 
ment for railroads, but that term does not connote any fixed or deter- 
mined unit of measurement, such as the pound, ton, or gallon. The 
amount that constitutes a carload frequently differs on the same com- 
modity in one or more of the several rate territories and on different 
commodities in the same rate territory. The Commission has also ap- 
proved tariffs that condition the application of in-bound proportional 
rates on the outbound tonnage of finished articles being not less than 
certain percentages of the weight of the in-bound material. For ex- 
ample, in Transit Privileges on Rough Forest Products, 59 I. C. C. 176, 
it was proposed to condition the applicability of proportional rates on 
rough green lumber on the out-bound shipment of certain lumber ar- 
ticles weighing 40 percent of the in-bound weight of the green lumber. 
Rates in the same tariffs conditioned the in-bound proportional rates on 
dry lumber on the out-bound shipment of the same articles weighing 60 
percent of the in-bound weight of the dry lumber. Division 3 found 
the proposed rates justified. 

The opinion of the writer is that the legality of proportional rates 
of any kind is not affected one way or the other by the minimum or unit 
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of shipment applicable in connection with the traffic to or from the 
proportional-rate point or points, and that there is no necessity for 
a matching of units of shipment or tonnage over the entire through 
route. Each carrier participating in a through route may not only es- 
tablish the rate, but also the unit of shipment or minimum applicable 
on its own line independently of what any or all of the other carriers 
participating in the through route may do. 


Specific and General Proportional Rates 


Proportional rates antedate regulatory legislation. They are not 
creatures of statute except as authorized in section 6 (11)(b). Neither 
did the Commission play a very decisive part in shaping the various 
kinds of proportional rates. Broadly speaking, they may be divided into 
two principal categories. Specific proportional rates differ in amount 
for the same service between the points from and to which they apply 
depending on the origins or ultimate destinations beyond those points. 
General proportionals are constant in amount between the points to and 
from which they apply, irrespective of the origins,or destinations beyond 
those points. 

Specific proportionals probably developed out of transit. For 
example, a carrier having a through route and rate from origin to ul- 
timate destination through the transit point, or two or more carriers 
maintaining a through route and joint rate, collected the charges into 
the transit point, surrendered possession of the traffic at the transit 
point and afterward permitted it to be reshipped to the original des- 
tination at the remainder of the through rate. Carriers that served 
the transit point and the destination either by their own lines or in con- 
junction with connections, but did not serve the origin point, seized on 
the expedient of establishing proportional rates from the transit point 
equal to the remainder of the through rate, in order to share in the 
transportation. The proportional rates from the transit point varied 
with the rates from the origins, although the service rendered by the car- 
riers maintaining them was identical, irrespective of where the traffic 
originated. Other circumstances and conditions, but generally carrier 
competition in some form, also induced the maintenance of proportional 
rates between the points that differed in amount from one another, such 
as the equalization of rates via competitive gateways. 

Cases in which specific proportional rates have been found lawful 
are: Sherry v. Southern P. Co., 18 I. C. C. 554; Bascom Co. v. Atchison, 
T. & 8. F. Ry. Co., 17 I. C. C. 304; Scott-Mayer Commission Co. v. Chi- 
cago, R. I. & P. Ry. Co., 28 I. C. C. 529; Export Rates on Grain and 
Grain Products, 31 I. C. C. 616; State of Iowa v. Baltimore & O. R. Co., 
46 I. C. C. 505; Southern Kansas Grain Asso. v. Chicago, R. I. & P. Ry. 
Co., 139 I. C. C. 641. 

In Southern Illinois Millers Asso. v. Louisville & N. R. Co., 28 
I. C. C. 672, the complainant assailed the maintenance of higher rates 
on flour and other grain products from origins in southern Illinois than 
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applied from St. Louis. The rates from St. Louis were proportional 
rates. The Commission said: 


The complainant urges that the entire through rate should be 
published from each point of origin to final destination and that 
elevation or milling should be allowed at all points en route alike, 
which would result in equal treatment to all. 

Such was the original plan. Grain might move from the field 
to the east through St. Louis, for example, from many points of 
origin with the right to mill or elevate at St. Louis. Under this 
system the grain paid a certain rate into St. Louis and what was 
known as the balance of the through rate when it went forward. 
Since the division of this through rate which was allowed to lines 
east of St. Louis varied with the point of origin, it resulted that 
the balance of the through rate differed and this presented oppor- 
tunity for manipulation of billing. In a market like St. Louis, where 
there is a large local consumption and where, therefore, surplus 
billing to a considerable amount could always be had, it was pos- 
sible by the crossing of billing, by selecting of the most favorable 
billing, and by other practices, to defeat the through rate so that 
this system, while in theory entirely just, was in its working filled 
with inequity. To prevent discriminations arising from these 
methods the Commission has long believed that when conditions ad- 
mit rates should be established from these larger grain markets 
applicable to all grain handled at and shipped from the market, 
irrespective of its point of origin, and the rates before us were es- 
tablished by the carriers in that view. 


The principle there approved is now recognized by the Commission as 
the standard for the present practically country-wide rate-break point 
grain and grain product adjustment which is too well known to require 
the citation of any cases. Other typical general proportional rates here- 
tofore discussed are export and import rates, lake-cargo rates, ex-lake 
rates, ex-river rates, transshipment rates, and rates on coastwise and 
intercoastal traffic. 

General proportional rates have not only been approved as legal 
on specific commodities but also on class-rate traffic. In Burnham- 
Hanna-Munger Dry Goods Co. v. Chicago, R. I. & P. Ry. Co., 14 I. C. C. 
299, the Commission prescribed proportional class rates on the first 
five classes from the Mississippi River crossings to the Missouri River 
cities on traffic originating on the Atlantic seaboard. No change was 
made in the higher rates applicable on traffic originating at points west 
of the origin territory there involved, and east of the Illinois-Indiana 
State line. The carriers contended that the rates prescribed were un- 
duly prejudicial to the latter origins and unduly preferential of the 
former origins, and secured an injunction prohibiting the enforcement 
of the Commission’s order. The Supreme Court, on appeal, reversed the 
circuit court. Interstate Commerce Commission v. Chicago, R. I. & 
P. Ry. Co., 218 U. S. 88. The prescribed rates were published to become 
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effective, however, only a few days before the expiration of the 2-year 
period when the order expired. The carriers immediately filed schedules 
proposing to reestablish the condemned rates and those schedules were 
suspended. In Advance in Rates Between the Mississippi and Missouri 
Rwers, 21 I. C. C. 546, the Commission, considering those suspended 
schedules, said : 


The idea of differing proportional rates for the same service 
depending upon the origin or destination of the traffic did not orig- 
inate with the Commission. It originated with and has been used 
by carriers to a greater or less extent, and is now, and for a long 
time has been, in effect on the lines of some of these defendants. We 
are not insensible to the force of competitive conditions and we 
are not disposed in these premises to insist upon the application 
of that theory in the face of the combined and harmonious judgment 
of complainants and defendants that it is undesirable and im- 
practicable as to this traffic. 


The Commission prescribed proportional class rates on the first five 
classes and set forth the relation the five lettered classes should bear 
to the prescribed rates. In connection therewith it said: 


The establishment of these rates will meet defendants’ stren- 
uous arguments in favor of maintenance of the same charge for the 
haul between the rivers without regard to the origin of the ship- 
ment, and for a definite settlement of this whole question. * * * 

* * * We are now prescribing what may well be considered 
a new rate adjustment. Defendants have conceded in the record 
that the questions of law which were involved in the contest against 
our former order have been settled, and we assume that the order 
herein will be complied with. We are assuming that the rates on 
the lettered classes must be correspondingly reduced. 


It would seem to be well established that neither special nor general 
separately established rates are unlawful per se. It does not follow, how- 
ever, that the Commission should not consider all the facts and cir- 
cumstances that led up to and induced the establishment of proportional 
rates, especially when the question in issue is whether special propor- 
tional rates are unduly prejudicial and preferential or unjustly dis- 
eriminatory, for it is well settled that such violations of the act may be 
occasioned by combinations of proportional or local rates as well as 
by joint rates, and may exist entirely apart from the question of rea- 
sonableness. United States v. Illinois C. R. Co., 263 U. 8. 515. 





n- 














MARCH, 1943 605 
APPENDIX 

Hummelberger-Harrison Lumber Co. v. St. Louis & S. F. R. Co. .... 46 1.C.C. 480 
I san sgtncn span vasesapaicnicesesvencuailoceiaus . &LEG te 
eee Meme Mim, , Wiseman’ By Beas ek asa ncsccsssnsessecveseseccossanvesoeeeseesons eR oR a 
South San Francisco Chamber of jl v. Southern P. R. Co. .......... 53 1.C.C. 285 
Waccaman Lumber Co. v. Atlantic C. L. R. Co. coocccccccccccccccccsesseeseeeeaee 55 1.C.C, 595 
Monroe Chamber of Commerce v. Director General ...0....0........ccccccc000 7 Lec, 227 
Arkansas Jobbers & Mfrs. Asso. v. Director General ...0.0........ccccccccccceeoeee 59 1.C.C. 662 
Edward & Bradford Co. v. Director General oo.00.......c.ccccccccccccccsseeseeeeeee 64 1.C.C, 503 
Proportional Rates Between Seattle and Portland 2.0... 69 I1.C.C, 197 
Proportional Rates on Grain & Grain Products o..0.........ccccccsceeseeeeseens 69 1.C.C. 203 
RN CT ART Seen, 2c. 2 
I WN I i .., sesscossaccsatsnepsosesedchssvencecesecvedbtbcans 77 1.C.C. 228 
New Orleans Board of Commissioners v. Director General .................. 77 1.C.C. 664 
Petroleum and Petroleum Products .......................c..c:cccccsssssssscsessessscsesecees 78 1.C.C. 162 
Boston Wool Trade Asso. v. Boston & A. R. CO. oooceccccccecccccecsesseceeeceees 78 1.C.C. 178 
Atchison Board of Trade v. Atchison, T. & S. F. Ry. Co. oo...ccecccceccee 80 1.C.C. 350 
Tulare Mining Co. v. Director tamara catamncnsain eae: ae 81 I1.C.C. 675 
Paxton & Gallagher Co. v. Director Gemeral o.0........0..ccccccccccccccsccscecseeeeeeeees 87 1.C.C. 668 
SE TO UE I nase cvscsavgsnsonvsosgevensvncsarsavonty 100 1.C.C. 390 
Des Moines Board of Trade v. Director General .o..0..0.0.....ccccccccccccseseeeee 102 1.C.C. 186 
Omaha Grain Exchange v. Atlantic N. Ry. Co. o.....ccccccccccecccscesseesesseeseeees 102 1.C.C. 533 
Lindsley Bro. Co. v. Great Northern Ry. Co. .......c.cccccccccsessessessesseseeees 113 1.CC. 16 
Nashville Traffic Bureau v. Louisville & N. R. Co. ooocceeccccccecccccscscssseeee 118 I.C.C. 748 
Birmingham Traffic Bureau v. St. Louis S. F. Ry. Co. .....cc.cccceceseescesnes 118 1.C.C. 756 
Des Moines Board of Trade v. Fort Dodge, D. M. &S. R. Co. ....... 129 1.C.C. 145 
Atlantic Pru Co. vi Florida E: C. Ry. Can iocncccccccccccscs cis ccccccsstasi.. 136 1.C.C. 425 
Browne Produce v. Florida E. C. Ry. Go. ee ee ee ee ae eS 142 1.C.C. 589 
Atlantic Terra Cotta Co. v. Atlantic & 8 *s 8 Yaaro diLCcCc. @& 
oo yk A OU a OR «a eae 153 1.C.C. 647 
Livestock To Eastern Destinations 2000.0......0..0.c.ccccccccescseeeeeees 156 I.C.C. 498 
Barrett Company v. Ligonier Valley R. Co. ................. 159 1.C.C. 377 
Union Gas & Electric Co. v. Louisville & N. R. Co. oocc.cccccccccccccceceseseseee 176 1.C.C. 205 
Certain-Teed Products Corp. v. Chicago & N. W. Ry. Co. .0....0000..0..... 204 1.C.C. 131 
Rome, Ga., Chamber of Commerce v. Southern ¢ Go. > calender an) 2... 18 
Nebraska-Colorado Grain Producers v. Chicago, B. & Q. R. Co. ...... 243 1.C.C. 309 

TABLE OF CONTENTS 

Proportional Rates 

Prior to 1906 Amendment 

Page 
NT ENE UII TO SU... 5. oss ctvencoacsoatnnsichonsesanieniespenssaneeniehvacanaibapssaes 545 
EE ALLL E 545 
tin tl lle PO IN nt TE bE secre K 546 
RRR, FRR Sg EGO Ie se enn ee OD MLE wn IR hd PALS rate eter: 547 
LALLA ELDAR LALA OYE 547 
ETE OM TL ARTI CLI A Me AL dR EE, 547 
SSR tls RR TDR Mert Dat AM MB Mantra 547 

Amendment of 1906 
Through routes and reasonable rates required o.............cccscscsesssessssessssveessvessssesesseesnseeenves 549 
Joint rates or joint tariffs mot required ...............ccccsscsssessssssssssssesesssesssseveesesessssveseenee 549 
NE FETE, OOOO TT ER OP 549 
Recognized as legal by Commission ..............-..:.cccccscssssesssesssessseenseesssesnvessvesseeenveenee 550 
SIR oT a ON is ard ee ete ee tlie ele ee 550 


Decisions not uniform prior to decision in Cairo Board of Trade v. Cleveland, 
C. C. & St. L. Ry. Co., 46 I. C. C. 342 





er aere 













































606 I. C. C. PRACTITIONERS’ JOURNAL 





Rail Proportionals 
Both Factors Subject to Act 


Page 
Kansas City Transportation Bureau v. Atchison, T. & S. F. Ry. Co., 16 I. C. C. 

EE RE eee ee eee ee ee Se ee Sere 551 
Statement that proportional rate is remainder of through rate not necessary 552 
en I oo apehcsienosnnimapelepicbudmesnelodgtbenaphilipaiin 552 
Not in accord with some subsequent decisions .......................c000:0e00e-0 Soles 553 

First important case in which jurisdiction was discussed. Rosenbaum Bro. v. 
> 4 8 OR SIRS ace aie are Sie A et ECE INS. > ERE Geen Be. 554 
I i Be cael east etch ee ee 554 
eI a as, Ba RON Bice I Ne NAOT S ARO RL a 555 
Cases in which followed and mot followed o...............0:cccsssscsssssesssseessseessssessseeesseeeesans 556 
Second important case; different view expressed ooo..............cccceccsceesssessssesseseesnnesnnneen 557 
SE re 5G eee SO Oe, UO TIS ci 557 
Pe I ee I noose cccncccoccosncasccesosassbesossecopotshsepccadsbetocstonsastonoblnns 558 
Commission’s views not crystallized .o..0............cccessccsccsseecsessecsseesvesseessessvennes it baits ol . 559 
Cees Camrbrary maid partially my accel nnn. ca san siccseseccnsciescssscsacsscccnsnsscibdcadbsossesees 559 

Attempt to clarify confusion. Stevens Grocer Company v. St. Louis, I. M. & 

eae al nemo enrinise, nina aeectavdece mem oeianiet on 561 

SE, NEE NN OO cscs vinenvunsernsnsvvaessinnsedcesdonsosbvcssnoedSbvoureninienstél 562 
Sound principle, except as to reparation, stated in Cairo Board of Trade v. . 
I a Me IS a NN MN ihc acca abun sdscSosncsnbasidtin erncdeadecceeheteed acdade 562 
I Ok GE asics caspcndedncasinccnsdesdachoodopens loestaccneatpccbbonee 563 
Commission has authority to consider proportional rate alone. Atchison, T. & 

S. F. Ry. Go. v. Unilend Senses, ZIP U.S, FOR nsccacscesssecsecccsesovesienovsscecesnctecbess 564 
Great Northern Ry. Co. v. Sullivan, 294 U.S. 458 oo... ccccccccccccccccssccssesssscecsseesseenen 564 
Cases in which contrary views are Expressed oo.............cccccccssssesssceessssesssseesssesssseenees 565 
EE ED TAL OTE OE 566 
ECE SC aie eee eer dee Tene ee ae mee ee eee re 566 

Reparation 
Principle laid down in Stevens Grocer Co. and Cairo Board of Trade cases 
RRO 2 era Re I, Ce ee a 5660 
Cases in which that principle was accepted and rejected afford no light on 
EN A Ae AAT a Soret AE aie oie 567 
First case in which principle was constructively considered, Phoenix Utility 

GO ci, I FO a, De GI a ivscesaraconssocendsconsavnconsonvicinonne 568 
in II IE UE UO > sccscansnssncusocsenacsharspsosconvonasonnesaseonsatenesisosmmste 568 
ROE REE AE ORE? enn Ente . 50 

a I I IN... «sca ascicvoseseUvapnconsidtrlagosniicdesesmviiovandduchiensasand 570 
My I OD I anise nsec cen cescacscseeensssaceccarisecesocensssnccncsocotasivecessvanest 570 
Auburn Mills v. Chicago & A. R. Co., 222 1. C. CC. 495 ooo ccceccccccccscscssseeseesscsssesneen 574 
Attempt to reconcile Great Northern Ry. Co. case with statutes .................... 577 
NI i a cicase cavassiescaumeA ee eva ta aden Rs ee Sh 577 


Commission has jurisdiction to award reparation when proportional rate is 
EE et eat ot 125) RE SOR SRE a Mckee 





Spec 


Gen 











MARCH, 1943 607 





Panama Canal Act 


Page 
mmm Tem Ferries MOU i FD aaa aoa i oases csccnscccereececs css ssstinen 578 
Reasons for amending Interstate Commerce Act o.......ccccccccccccssescsessesessessssescsrsneseseseeees 581 
Commission’s jurisdiction not limited but only supplement ...0...............cccccccecseeeeee 581 


Carriers Beyond Proportional Rate Points Not Subject to Act 
Export and Import Rates 


BERD LENE LE, ELE A LL TOD eA RCT . 583 
Commission has consistently exercised jurisdiction ...........0..........ccccceeseeseeceeneeeee 585 
i Aa um es I 20 lad Lk cpio gms cnendanibeemaessbsweetsaaiines 585 


Legality inferentially recognized by Congress ...................ccccsscsssseeseeseeeteseestenretieeeeee, 986 


Other Than Export and Import Rates 


Wagon or similar conveyance ........................ sscplicl contaansseeiesemaatooiabighasiacleeieea ican 586 
i nnn caeemiaesiticlonioceoensnsioupi cee comsol peep 588 
SB a eT 
Teatrec Thoms tale potets Uy mictor CRTTIRTG nian cs cscs ccc cccessccsssacsoveoteonsee 589 
Citrus fruit from Florida ................ SE Sete ERE ra lind eee ROS een: . 591 
Lake cargo coal rates ...................cccc00 CRYST OSB ERT RR GE ye Paci EB Ios ag =" 591 
SU oat aves ss arte guadsathigesbnasenntiglicinionsosbnadase ome eC 593 
IN 6 checchnsnnccviacovnsbunintcoepnsdtv eecoeianiiausbanieoocs ace cous houston ota uaea .. 594 
I ks atl dian thecal hah an ibcidacwtesanlge at mnces too RE 594 
I UII cys concussed ta caseiop haces be itioae Oh tunrvase eketeean ene iii 595 
Chicago and Wisconsin Points Proportional Rates, 17 M. C. C. 573 ou...ccccecseesee 596 


Quoted in Grain Proportionals, Ex-Barge to Official Territory, 246 I. C. C. 353.... 596 
NITE WD NIE NN I occa cca ecacctd cececsusrg santo sssaschessrccccsbeoteecooes 597 


Well settled that Commission has jurisdiction ..0................ccccccccsssecsessessessesssessessesseeeeaneenes 597 
Matched Units of Shipment 

Statutes requiring and authorizing through routes ..00.........0...cccccccccsesssessessesseesseessesseen 597 

Natural units of shipment of one mode of transportation not suitable for 
eR EAP tle CLLR ei de a et Pn Ned a Wi 2 598 

Different units contemplated by Congress ...............0....ccccsccessseessessssesssessssesseenvessnreseneenvens 598 

Commission never prescribed like units for pipe lines and other carriers .............. 599 

ie I NN I id cc cessealinceccosensensaesindbinhscmumnicammeene ae eel 599 


Contrary view in Chicago & Wisconsin Points Proportional rates not sound ...... 600 


Matching of units of shipment not necessary. .o............c.ccccccccccsessessessesseeseesseseeneeceesvenses 601 
Specific and General Proportional Rates 
aa CREE tReet x Ute, YORE RESO TREE Aes 602 
EONAR TNE CNM TCD CE OEE BN EOE Te OM eae TS be 602 
NE acd aA heads ical te tiled titaee ae as tee 602 
ee Rf ae ae es OU LIE CT POU REECE ME she awe. hes .. 602 
eRe ONC OFT ee NEE EEE Se eNO 7 nt eee TAS ore ee 602 
ees ony ieee I ORR he ack. So 2 eae 602 
WD SACRA As Dada aietine a a ia. de ee 603 
Use general in grain rate-break adjustment ..0..0..............cccccscscssscsssssesssessessesseeeseenves 603 


RP SON PUI IIE INE csc ssinssicsinccececinscisniucisunsescsdbssstversvesecsleccoteabeLaaetboh 603 








O. D. T. Orders 


ArtTHuR L. WINN, JR. 


All “‘Special’’ Bus Services Banned 


Virtually all ‘‘special,’’ or ‘‘Exclusive,’’ bus service not essential 
to the war job was banned recently by the Office of Defense Transporta- 
tion. 

In an order (General Order ODT-10-A) which became effective 
March 15, Mr. Eastman extended to all privately-owned buses the same 
prohibitions against non-essential service already in effect for vehicles 
operated in charter service by the regular transportation companies. 

Last June 1 Mr. Eastman issued General Order ODT 10, forbidding 
all sight-seeing service, and limiting the charter bus service provided by 
the regular transportation companies to essential operations. The new 
order issued, which supplants the order of last June, retains the 
same restrictions on the transportation company buses, but also abolishes 
all so-called ‘‘free’’ service, even where the bus is owned and operated 
by private organizations for the convenience of its own members or other 
restricted groups. 

The broad effect of the order will be to abolish in privately owned 
buses most such services as these: 

Special transportation to race tracks, golf clubs, beach clubs, rid- 
ing academies, night clubs and roadhouses. 

Exclusive service provided for tenants and guests by apartment 
buildings and hotels. 

Special transportation for athletic teams, not only in school buses, 
but in vehicles owned by organizations, such as baseball clubs. 

Special service to picnics, fairs, or other amusement centers. 

Special service, for use of the general public, to stores or shopping 
centers. 

Special transportation for entertainment groups, such as orchestras 
on tour. 

The order provides, however, for the issuance of special permits for 
a limited operation of some privately-owned buses to meet specific needs 
or exceptional circumstances. 

ODT officials said that the general types of operations which prob- 
ably will be considered for special permits would include service in 
institution-owned vehicles to homes for the aged, sanitariums and hos- 
pitals where public transportation systems are inadequate or non-exist- 
ent, and service for the exclusive use of the crippled and blind. 

Applications for special permits are to be made to the nearest Re- 
gional Office of the ODT’s Division of Local Transport. 

Mr. Eastman estimated that the ban on special service in private 
buses will release several thousand vehicles for the transportation of 
war workers. 
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Increased Speed Allowed on Emergency War Shipments 


Effective March 1, 1943 the Office of Defense Transportation an- 
nounced that motor carriers would be allowed to exceed the 35-mile 
speed limit on emergency deliveries for the Army, Navy, Maritime Com- 
mission and War Shipping Administration. In such cases it is required 
that the truck display special emergency service pennants. Director 
Eastman pointed out that this general permission was not intended to 
authorize such vehicles to exceed the speed laws of the states or local 
authorities or to exceed the local loading requirements. 

Under the expedited shipment plan, motor vehicles can exceed ODT 
speed and weight limitations only if the following conditions are ob- 
served : 

1. The vehicle is carrying emergency shipments for the military 
or naval forces of the United States, the U. S. Maritime Commission, or 
the War Shipping Administration. 

2. The vehicle carries a written certificate, in the form prescribed 
by the ODT, which shows the need for expedited delivery; name of the 
eonsigner of the shipment, date of shipment, points of origin and des- 
tination ; weight, volume or measurement of the shipment, and the truck 
or tractor number of the vehicle. 

3. The certificate is forwarded, within 48 hours of the delivery of 
the expedited shipment, to the vehicle operator’s ODT district office. 

4. During the shipment the vehicle prominently displays a ‘‘V- 
Emergency’’ pennant showing that the vehicle is being operated in ex- 
pedited service. 

To make it clear that modification of the 35-mile speed limit does 
not permit speeds in excess of State or local limits, the exemption order 
has been reissued with a new section added covering this point. 





Exemptions of Vehicles Under Government Direction 


ODT orders Nos. 3, 6, 17, 21 and 23 carry various exemptions ap- 
plicable to motor vehicles under the direction of government agencies. 
General Counsel of the Office of Defense Transportation has issued an 
interpretation of these exemptions in the form of questions and answers, 
as follows: 

Q.1. Within the meaning of the pertinent orders above mentioned, 
when is a passenger vehicle or a motor truck to be considered as ‘‘op- 
erated under direction of’’ or ‘‘under the direction of’’ the armed 
forces ? 

A. Within the meaning of the pertinent orders, a passenger vehicle 
or a motor truck may be considered as ‘‘operated under direction of’’ 
or ‘‘under the direction of’’ the armed forces only when the truck is 
operated under such direct supervision, and subject to such direction, 
of a member or agent of the forces, as pertains to its time, place, and 
manner of operation, the routes to be travelled, and the transportation 
service to be performed, by it. The exercise of such supervision and di- 
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rection must be legally binding upon the owners or operators of the 
vehicles. An order for the delivery of goods with directions as to time, 
place, and manner of delivery, which directions the delivering carrier 
is free to ignore or to comply with is not sufficient. 

A motor vehicle owned by the armed forces and leased to a private 
operator for operation by him as an independent contractor is not to 
be regarded as operated under the direction of the armed forces. 

Q.2. Within the meaning of the pertinent orders above mentioned, 
when is a passenger vehicle or a motor truck to be considered as ‘‘con- 
trolled by’’ the armed forces? 

A. Within the meaning of the pertinent orders, a passenger ve- 
hicle or a motor truck may be considered as ‘‘controlled by’’ the armed 
forces only when they have immediate possession or the right to im- 
mediate possession thereof for the uses and purposes of the forces. Aside 
from ownership, such possession or right to possession may spring from a 
lease, a contract of purchase, requisition, or the surrender of possession 
by the owner to the forces for their uses and purposes. Within the 
meanings of the orders, particularly Order ODT 17, control of a truck 
is to be distinguished from control of its operations, The latter does 
not necessarily involve possession of the truck. In other words, control 
of a truck, within the contemplation of the orders, involves a proprietary 
interest in the truck such as attaches to ownership, possession under 
lease, or other legal possession. 

Q.3. Within the meaning of the provisions of the pertinent orders 
above mentioned, when is a passenger vehicle or a motor truck to be 
considered as ‘‘operated by’’ the armed forces? 

A. Within the meaning of the pertinent orders, a passenger vehicle 
or motor truck may be considered as ‘‘operated by’’ the armed forces 
only when it is driven or operated by a member, agent or employee 
thereof. 





CONTROL OF IMPORTS BY W. P. B. 


War Production Board by General Imports Order M-63 has es- 
tablished a strict control of imports into the United States of practic- 
ally all commodities. No imports are to be made nor are purchases for 
imports to be made unless the person making such imports seeks and 
obtains an authorization so to do from the War Production Board. 
The only exemptions from the order are purchases by Government 
agencies and material imported by mail with a value of less than $100.00. 
The order carries lists naming hundreds of commodities which are sub- 
ject to such control. 














Rail Transportation 
By F. F. Estes, Editor 


Montana Freight Rates and Charges 


In Docket No. 28885, Increases in Montana Freight Rates and 
Charges, the I. C. C. found on the one hand certain Montana intrastate 
rates discriminatory against interstate commerce, and on the other hand 
other intrastate rates on specific commodities not unreasonably advan- 
tageous, preferential, or prejudicial. 

The issues joined in the case were whether or not the action of the 
Montana State Commission in disallowing increases in intrastate rates 
on certain commodities, the same as those authorized by the Interstate 
Commerce Commission in Ex Parte No. 148, created any discrimination 
against interstate rates. The Commission found specifically that the 
rates on the intrastate movement of dried beet pulp, livestock of all kinds, 
saw logs, except saw logs from Troy, Warland, and Yakt to Libby, and 
on stulls and mining lumber between points in Montana are not con- 
tributing their fair share to the railroads’ revenues, and that failure to 
add the increases authorized by the I. C. C. in Ex Parte No. 148 to 
these specific intrastate rates has caused, and will cause, unjust discrim- 
ination against interstate commerce. This discrimination is removed 
by ordering the interstate increases to be applied to the above men- 
tioned intrastate rates. 

The Commission further found that the refusal of the Montana 
Commission to allow the interstate increases applied to the intrastate 
rates in Montana on sugar beets, limerock, beet sugar molasses, wet 
beet pulp and sugar beet seed, did not cause any undue or unreasonable 
advantage, preference or prejudice against interstate commerce, and 
did not order these particular rates changed. The Commission’s findings 
were without prejudice to the conclusions which may be reached in 
Ex Parte No. 148, reopened. 





Docket No. 28300, Class Rate Investigation 1939, 
Docket No. 28310, Consolidated Freight Classification 


The Interstate Commerce Commission on February 27 released and 
made available two studies which will be offered in evidence at the final 
hearing in the Class Rate Investigation 1939, and Consolidated Freight 
Classification, Docket Nos. 28300 and 28310, respectively. The two 
studies are: 


1. A study entitled ‘‘Territorial Movement of Carload Freight . 
on May 27 and September 23, 1942,’’ prepared by Dr. Beatrice 
Aitchison, Associate Economist of the Commission’s Bureau of 
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Transport Economics and Statistics, as stipulated in the record at 
the Columbus hearing. 

2. A study entitled ‘‘Unit Costs for the Eastern Territory includ- 
ing and excluding the Pocahontas Territory and the State of Ken- 
tucky, Unit Costs for the Southern Territory including and ex- 
cluding the State of Kentucky and Other Data,’’ prepared by, and 
under the direction of Dr. Ford K. Edwards, Head Cost Analyst of 
the Commission’s Bureau of Transport Economics and Statistics. 


In addition, a prepared statement of testimony to be offered at 
the hearing by Dr. Edwards was also released. 

These proceedings have been assigned for further hearing before 
Division 2, Commissioners Aitchison, Splawn and Alldredge, on March 
29, 10:00 A. M., Eastern War Time, at the Interstate Commerce Com- 
mission, Washington. 





Ex Parte No. 104—Part II, Terminal Services 


Division 3 of the I. C. C. has released its repert dated February 
13, 1943 in Tonawanda Iron Corp.-Terminal Allowance, Ex Parte 104— 
Part II, Terminal Services. 

The Commission found that the respondents’ obligation under 
their interstate line-haul rates does not extend beyond the present points 
of interchange, and payment of an allowance by them to the Tona- 
wanda Iron Corporation for service beyond such points at North Tona- 
wanda, N. Y., results in violation of section 6(7) of the Interstate Com- 
merce Act. 





Railroad Debt Reduction 


The Interstate Commerce Commission on February 27 released a 
compilation of information furnished by 35 of the larger railroad sys- 
tems during the year 1942. 

The statement shows that these carriers reduced their indebtedness 
by $300,735,471, or 3.76 per cent. The interest burden was reduced by 
$11,606,770, or 3.58 per cent. 





Status of Yardmasters 


The Interstate Commerce Commission in a decision made public on 
February 24, in Ex Parte No. 72 (sub No. 1) concerning certain general 
and assistant general yardmasters of the Missouri Pacific Railroad, held 
that the orders of the Commission now in effect defining the work of em- 
ployees or subordinate officials of common carriers by railroad include 
the work of respondent’s general and assistant general yardmasters, at 
certain designated terminals. 
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Service Order No. 99 


Service Order No. 99, dealing with routing of traffic has been 
issued by the I. C. C. Premised on the finding that an emergency exists 
in connection with the movement of transcontinental traffic, the order 
designates W. F. Kirk, 208 South LaSalle St., Chicago, Illinois, as an 
Agent of the Interstate Commerce Commission, and vests him with au- 
thority to divert or reroute transcontinental traffic from the line of any 
railroad or railroads, which in his opinion cannot currently accept and 
move such traffic, over the line or lines of any other railroad or rail- 
roads less congested and in a better position to handle the traffic. 





Service Order No. 100 


On the premise that present operations of railroad terminals in 
Birmingham, Ala., result in serious delays in the movement of loco- 
motives, trains, and cars, and in congestion of traffic, the I. C. C. issued 
on February 5 its Service Order No. 100, ordering and directing joint 
use of terminals by the various railroads serving that city. The order 
took effect at 12:01 A. M., February 16. 





Service Order No. 111 


The Interstate Commerce Commission on February 19 released 
its Service Order No. 111, which directed the diversion of 250 cars of 
coal on the line of the Pennsylvania Railroad. 





Service Orders Nos. 112 and 113 


The Interstate Commerce Commission, through issuance of Service 
Orders Nos. 112 and 113, has tightened up on the holding of refrigerator 
ears and has drastically increased the demurrage charges on flat cars. 
Under Service Order No. 113, which became effective March 10, de- 
murrage charges on flat cars will be as follows: 

§ 95.501 Demurrage charges on flat cars. (a) After expiration of 
the free time allowed, the demurrage charges on heavy duty flat cars 
of 151,000 pounds or over marked capacity shall be $2.20 per car per 
day or fraction thereof for the first two days, $5.50 for the third day, 
and $15.00 per car per day for each succeeding day or fraction there- 
of, these cars not to be included in an average agreement. After expira- 
tion of the free time allowed, the demurrage charges on all other flat 
cars shall be $2.20 per car per day or fraction thereof for the first two 
days, $5.50 for the third day, and $11.00 per car per day for each suc- 
ceeding day or fraction thereof, these cars when held for loading or 
unloading to be included in the patrons’ average agreement if one is 
in effect, but the $5.50 per day and $11.00 per day charges may not 
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be offset or reduced by credits earned on other cars. The operation 
of all rules in Agent B. T. Jones’ I. C. C. 3722, or similar demurrage 
tariffs (other than port demurrage tariffs), insofar as the provisions 
thereof are inconsistent with this order, are suspended except to the 
extent that such rules exempt private cars from demurrage while on the 
tracks of the owner or lessee. This order shall not affect demurrage rule 
No. 8 of Agent B. T. Jones’ I. C. C. 3722, or similar rules in other 
demurrage tariffs, relating to the cancellation or refunding of demur- 
rage under emergency conditions. This order shall not apply to special 
type cars of AAR mechanical designations ‘‘LF’’ or ‘‘LFA.’’ (40 
Stat. 101, see. 402, 41 Stat. 476, sec. 4, 54 Stat. 901; 49 U. S. C. 1(10)- 
(17)). 

Heretofore, the maximum demurrage charge has been $5.50 per 
day, which commenced to run after the car was held four days includ- 
ing the free time, or on the fifth day. Under the new order the $5.50 
charge will still apply to the fifth day the car is held, but commencing 
on the sixth day, and for all subsequent days, the charge will be $15.00 
on the heavy-duty cars and $11.00 on other flat cars. 

The car situation with respect to these types of equipment is ser- 
iously tight, and the I. C. C. representatives have indicated in no un- 
certain terms that they are not going to permit any undue or excessive 
holding of any type of railroad equipment. If the supply of open- 
top cars or box cars reaches a serious shortage state, it is not improbable 
that similar changes may be made by the Commission in the demur- 
rage charges on those classes of equipment. 

Service Order No. 112 took effect on March 10, and the ordering 
section thereof is quoted in full: 

§ 95.305 Free time on fresh or green fruits or vegetables in re- 
frigerator cars. (a) The maximum free time allowed at destination 
on any refrigerator car loaded with fresh or green fruits or vegetables 
as defined in Service Order No. 70, as amended, shall be 48 hours, 
computed from the first 7:00 a. m. after the first notice and placement 
on any hold or inspection track or unloading track, or constructive 
placement on an other-than-public-delivery track, until car is unloaded, 
provided that the time between receipt of an order to move a car from 
one location to another and placement of the car at the new location 
shall not be counted against the car, except that any period of time be- 
tween 7:00 a. m. of the day an order to move a car is received and 
the hour such order is received shall be counted as one day. The pro- 
visions of this order shall apply whether the car is reconsigned or re- 
shipped to other points within the switching limits of the destination. 
For purposes of this order the destination shall be any point of rail- 
road delivery within the switching limits of the city or town at which 
the car is unloaded. The operation of all rules relating to free time 
in demurrage tariffs (other than port demurrage tariffs) insofar as 
the provisions thereof are inconsistent with this order are suspended, 
except the provision for eliminating Sundays and legal holidays in com- 
puting free time. This order shall not affect demurrage rule No. 8 
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of Agent B. T. Jones’ I. C. C. 3722, or similar rules in other demur- 
rage tariffs, relating to the cancellation or refunding of demurrage 
under emergency conditions. Nothing in this order shall be con- 
strued to amend or modify the provisions of Service Order No. 70, as 
amended. (40 Stat. 101, sec. 402, 41 Stat. 476, sec. 4, 54 Stat. 901; 
49 U. 8. C. 1(10)-(17)). 





ABANDONMENTS AUTHORIZED 


CHICAGO GREAT WESTERN RAILWAY COMPANY—Finance Docket No. 14027— 
Authorized to abandon the terminal portion of a branch line of 
railroad extending from milepost 204.73 to milepost 203.09, a dis- 
tance of approximately 1.64 mile, all within the city limits of 
Winona, Winona County, Minn. 


CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY—Finance Docket No. 
13928—Trustees Frank O. Lowden and Joseph B. Fleming, author- 
ized to abandon the branch line of railroad extending from a connec- 
tion with the applicant’s main line at Stockton to the end of the 
track at Tipton, approximately 21.66 miles, in Muscatine, Cedar, 
and Scott Counties, Iowa. 


CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA RAILWAY COMPANY—F 'inance 
Docket No. 14024—Certificate issued permitting abandonment of 
the part of its so-called Hannibal branch extending from Cor- 


nell to Holeombe, approximately 4.68 miles, all in Chippewa County, 
Wis. 


DELAWARE, LACKAWANNA & WESTERN RAILROAD COMPANY—F'inance Docket 
No. 13957—Authorized to abandon its so-called Montrose branch line 
of railroad extending from a connection with main line at- Alford 
Junction to the end of the branch at Montrose, approximately 9.93 
miles, in Susquehanna County, Pa. Certificate issued upon the 
express condition that the branch line of railroad, or any part 
thereof, shall be sold to any responsible person, firm, or corpor- 
ation offering, within 60 days from the date of the certificate, to 
purchase the same for continued operation, and willing to pay not 
less than the fair net salvage value thereof. 


DULUTH,MISSABE & IRON RANGE RAILWAY COMPANY—F'inance Docket No. 
14078—Authorized to abandon its so-called Stony Brook branch line 
of railroad extending from a point 0.54 mile north of Culver, in 
a southwesterly direction along the Artichoke River, to the end 
of the branch at the north bank of the St. Louis River, near Eklund, 
approximately 5.04 miles, in St. Louis County, Minn. 


PACIFIC ELECTRIC RAILWAY COMPANY—Finance Docket No. 14052—Cer- 
tificate issued permitting abandonment of a line of railroad ex- 
tending from a point in Third Street, 367 feet west of the center 
line of E street, Milepost 0.00 to Milepost 0.21 at D Street, includ- 
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ing a connecting curve at each end thereof, a distance of approxi- 
mately 0.21 mile, all in the City of San Bernardino, San Bernardino 
County, California. 


SACRAMENTO NORTHERN RAILWAY—F inance Docket No. 14081—Author- 
ized to abandon a line of railroad extending from a point 50 feet 
west of the west line of ‘‘E’’ Street to a point approximately 118 
feet west of the west line of ‘‘G’’ Street, including a track along 
Second Street from ‘‘D’’ Street to ‘‘C’’ Street, a total distance of 
0.59 mile, all in the city of Marysville, Yuba County, California. 


TAMPA SOUTHERN RAILROAD COMPANY—Finance Docket No. 14072—Cer- 
tificate issued permitting abandonment by the Tampa Southern, and 
abandonment of operation by the Atlantic Coast Line Railroad 
Company, of (a) that portion of the Ellenton Belt extending from 
a point 2,000 feet east of the Palmetto Wye to a point 2,000 feet 
west of Reeder, about 4.93 miles, and (b) all of the so-called Saw 
Grass Spur extending from Seth to the end of the track, approxi- 
mately 3.41 miles, all in Manatee County, Fla. 


WESTERN ALLEGHENY RAILROAD COMPANY—F'inance Doeket No. 14031— 
Authorized to abandon that part of its main line of railroad extend- 
ing from Dewey to Brady’s Bend, approximately 1 mile, in Arm- 
strong County, Pa. 





FINANCING 


DETROIT AND MACKINAC RAILWAY COMPANY—Finance Docket No. 9046— 
Authorized by Division 4 to pledge and repledge to and including 
December 31, 1943, as collateral security for indebtedness totaling 
$75,000, evidenced by a short-term note or notes, not exceeding 
$375,000 of mortgage bonds. 


NEW YORK, ONTARIO & WESTERN RAILWAY COMPANY—Finance Docket No. 
14092—-Authority granted to issue, upon surrender for cancelation 
of a note in a like amount issued without the authorization of the 
Commission, a promissory note in the face amount of not exceeding 
$68,746.24, to be delivered to the Delaware & Hudson Company to 
evidence a loan in a like amount made in connection with the pay- 
ment of certain tax obligations. 


SOUTHERN PACIFIC COMPANY—F inance Docket No. 14110—<Authority 
granted to issue not exceeding $6,095,566.62, aggregate face amount, 
of promissory notes, in evidence of, but not in payment for, the 
unpaid principal on various equipment contracts. 


TENNESSEE CENTRAL RAILWAY COMPANY—Finance Docket No. 13013— 
Authority granted to pledge and repledge from time to time to and 
including December 31, 1944, as collateral security for a short-term 
note or notes, not exceeding $200,000 of 4-percent first-mortgage 
bonds, series A. Previous report 242 I. C. C. 58. 
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Loading of Revenue Freight 


Loading of revenue freight for the week ended February 27, 1943, 
totaled 782,855 cars, according to the Association of American Railroads. 
This was an increase of 996 cars, or one tenth of one per cent, above the 
corresponding week of 1942, and an increase of 26,185 cars or 3.5 per 
cent above the same week in 1941. Loading of revenue freight for the 
week of February 27 increased 30,406 cars or 4.0 per cent above the 
preceding week. 

Miscellaneous freight loading totaled 374,386 cars, an increase of 
17,422 cars above the preceding week, and an increase of 18,997 cars 
above the corresponding week in 1942. Loading of merchandise less 
than carload lot freight totaled 93,767 cars, an increase of 3,459 cars 
above the preceding week, but a decrease of 49,775 cars below the cor- 
responding week in 1942. 

Coal loading amounted to 178,539 cars, an increase of 4,691 cars 
above the preceding week, and an increase of 16,057 cars above the 
corresponding week in 1942. 





L. C. L. Carloading Record 


In December, Class I Steam Railways reported a decreased volume 
of merchandise handled as compared with November, but this decrease 
was considerably less than the normal decrease for December as com- 
pared with November. It amounted to only 110 million pounds, or 
slightly over 1%. The average load per car for December was 20,294 
pounds, as compared with 20,704 pounds in November. This decrease in 
average load was due in part to the declining volume handled, but more 
largely to utilization of cars which would have moved as empties had 
they not been loaded with merchandise. This applies particularly to 
the utilization of empty refrigerator cars moving to the West Coast, 
Texas and Florida. 

Class II and Class III Steam Railways, including Switching and 
Terminal companies, showed an increase in December over November of 
396,000 pounds of merchandise handled, and used 103 less cars, with a 
resultant increase in average load per car from 17,646 pounds in Novem- 
ber to 17,930 pounds in December. 

Electric Railways, all classes, including Switching and Terminal 
companies reported a slight increase in merchandise handled, but showed 
a decrease in average load per car from 15,781 pounds in November to 
14,966 pounds in December. Their average load per car for December 
was, however, considerably higher than their average load during the 
first six months of the effectiveness of the Order. For the period from 
May 1942 through October 1942, these carriers showed an average load 
per car of 13,684 pounds, whereas in December they had an average load 
per car of 14,966 pounds. 
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Transportation Board Investigates Rate-Making Procedures 


The Board of Investigation and Research, as a part of a study it is 
making of the rate-making procedures of rail, motor, and water carriers, 
has directed inquiries to rate bureaus and tariff publishing agents to 
determine whether the present methods of the carriers. are well designed 
to produce rates, charges, rules, regulations, and practices that will best 
serve the needs of both shippers and carriers. 

Steps have been taken to obtain the facts about the organization, 
membership, and procedures of all associations, bureaus, committees, 
and conferences set up by rail, motor, and water carriers for the con- 
sideration of proposals involving changes in classifications, rates, rules, 
and regulations applicable on freight traffic. Representatives of all 
types of carriers have pledged their willingness to cooperate in develop- 
ing and analyzing the facts regarding their procedures. 

The Board is further seeking information from other parties con- 
cerned. Statements are invited from carrier officials, shippers and their 
traffic representatives, and from State Railroad and Utility Commission- 
ers and their rate experts. They are asked to state the results of their 
experiences respecting the adequacy and efficiency of the present rate- 
making methods of the carriers for handling proposed rate and tariff 
changes from the standpoint of (a) prompt and willing consideration 
of applications for changes, (b) notifying interested parties of requests 
for adjustments, (c) making full investigations of proposals, (d) en- 
couraging full and frank discussion at hearings with the view to de- 
veloping pertinent facts, (e) prompt disposition of applications, and 
(f) of notifying interested parties of the decision with an explanation 
of the grounds for the findings. 

The Board hopes that cooperative consideration of these questions 
by shippers, carriers,.and regulatory agencies will result in a full knowl- 
edge of the facts concerning rate-making practices and will result in 
constructive recommendations on this important matter. 





Ayres Discusses Rail Equipment Needs 


Railroads ‘‘have nearly reached the saturation point in their freight 
carrying capacity, and a good many individual lines are already there,”’ 
Brig. Gen. Leonard P. Ayres, vice president and economist of Cleveland 
Trust Co., says in the bank’s current business bulletin. 

Pointing out that the roads can’t increase much further the miles 
per day they can coax out of their equipment, Gen. Ayres said: ‘‘They 
need more cars and more locomotives. The most effective way to increase 
our output of ships and munitions in 1943 would be to allow the rail- 
roads to buy more locomotives and more cars.’’ 

In the summer of 1938, about 44% of the freight locomotives of the 
railroads were not in service but this figure declined to 12% in October 
of 1942, he pointed out. At that time, 10% were in shops being repaired 
and 2% were serviceable locomotives held in storage. 
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‘*Tt is difficult to hold the number in the shops to as low a level as 
10%, and 2% of serviceable locomotives held in storage is a smaller 
reserve for emergencies than a railroad ought to have.’’ 





Erie Railroad Co. Bonds 


Two Midwestern financial houses have protested an I. C. C. ruling 
which permitted them only limited intervention in the coming hearing 
on the issuance by the Erie Railroad Company of a $14,000,000 issue of 
consolidated mortgage bonds in a private sale to Morgan Stanley & Co. 

The protest was made by Halsey, Stuart & Co., Inc., and Otis & Co., 
in a petition for a modification of the order. They said that they under- 
stood full intervention was denied them because they are not stock- 
holders or security holders of Erie. 

The I. C. C. had ruled that they might intervene provided they did 
not broaden the issues raised by the protest of the private sale filed 
earlier by the Chesapeake & Ohio Railway. 

' The two financial houses contend that their proposal of a general 
rule requiring competitive bidding in the sale of all railroad securities 
“‘does not actually broaden the issue’’ raised by the Chesapeake & Ohio. 

They said that refusal to receive evidence and argument on the 
broad general issue of competitive bidding is against the public interest. 





Illinois Passenger Fares 


The I. C. C. disclosed that it would inquire into the refusal of the 
State of Illinois to permit railroads to increase intrastate passenger fares 
10 per cent to conform with the increased interstate fares authorized by 
the Commission a year ago. 

No date for hearing was set by the I. C. C., which under the Inter- 
state Commerce Act has the authority to overrule State Commissions in 
Rate Cases. 





War Production Board Order U-1 


The Office of War Utilities, recently created within the War Pro- 
duction Board to administer war activities of electric, gas, water, steam, 
and communications utilities, has issued its first basic order. 

The order U-1, replaces the former P-46 and all amendments and 
supplements thereto, reenacting most of the P46 provisions. It governs 
the flow of materials into the entire utilities field with the exception of 
communications, and is the first industry order to be integrated with 
the Controlled Materials Plan. 








620 1. C. C: PRACTITIONERS’ JOURNAL 





An important group of provisions within the order, designed to 
effect sharing of material and equipment in utility inventories, requires 
utilities to sell surplus stocks as a condition for continuing to receive 
priorities assistance. These provisions are linked with the creation of 
regional surplus stock offices, to be in operation throughout the United 
States next month, through which utilities will carry on the redistribu- 
tion of their surplus materials and equipment. 

The order authorizes the use of a higher rating, AA-1, and a Con- 
trolled Materials Plan allotment symbol, to permit utilities to obtain 
materials for maintenance, repair and minor construction. The order 
also, for the first time, brings under inventory regulation stocks of con- 
trolled material held by utilities for use in construction. It requires 
utilities to limit such holdings to their needs for the ensuing sixty days. 

A sharp reduction in the inventory which may be held for main- 
tenance and repair after March 31, 1943, is made in the new order. 

Although communications is now a part of the Office of War Utili- 
ties, the telephone and telegraph industry will continue to operate for 
the present under maintenance orders P-130 and P-132. 





House Approves |. C. C. Appropriation 


The House of Representatives on February 17 passed and sent to 
the Senate H. R. 1762, the Independent Offices Appropriation Bill, which 
among other things, contains appropriations for the Interstate Com- 
merce Commission. As passed by the House the bill would appropriate 
$8,812,000 for the Interstate Commerce Commission for the fiscal year 
1944, the same amount as recommended by the Appropriations Com- 
mittee. This amount was a reduction of $692,192 compared with the 
appropriations for the current year. 





N. R. A. B. Cases 


The First Division of the National Railroad Adjustment Board had 
5,986 cases awaiting decision on February 13, 1943. The Board had 
heard 1,175 of these, of which one is deadlocked. 





Revenues of Pipe Line Companies 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued its statement No. Q-600(QPS) showing transportation revenue 
and traffic of large oil Pipe Line Companies for the fourth quarter 1942 
as compared with the same period in 1941. 

The report shows the companies to have had revenues of $59,910,471 
in the fourth quarter of 1942 as compared to $60,747,813 in 1941. A 
decrease of 1.4 per cent. 
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Subsidization of Oil Shipments 


The Defense Supplies Corp. will absorb all extra costs for shipments 
of oil to the East through the new pipeline from Longview, Tex., to 
Norris City, Ill., Secretary Jones announced. This will be accomplished 
by payments of rebates to the shippers to equalize the cost of shipments 
through the pipeline with the cost of shipments to the East by normal 
means. The usual way of shipping oil from Texas to the East is by 
tanker. 





Petroleum Administrator Funds 


President Roosevelt has sent to Congress a recommendation made by 
the Budget Bureau for an additional appropriation of $685,000 for the 
Petroleum Administrator for War, in order to meet contingencies which 
have arisen in connection with the war program. 





Routing of Petroleum Traffic 


The Interstate Commerce Commission made public February 17, 
Service Order No. 110, designating H. G. McNamara as the Commission’s 
agent, vested with authority to divert or reroute carloads of petroleum 
and petroleum products, destined to points in the New York Harbor area 
in the States of New Jersey and New York which cannot be currently 
placed for unloading at refineries, storage points, or other unloading 
points, to other refineries, storage points, or other unloading points on 
the line of the same or any other railroad in such area. Mr. McNamara 
is located in the office of the Central Yardmaster of the Central Railroad 
of New Jersey, Elizabethport, N. J. 





East Coast Petroleum Shipments 


Shipments of petroleum and petroleum products to the Eastern 
Seaboard averaged 825,053 barrels daily in the week ended on February 
20, Petroleum Coordinator Ickes announced. The daily average in the 
preceding week was 806,976 barrels. Tank car shipments in the week of 
February 20 totaled 26,592 compared with 26,152 in the week of Feb- 
ruary 13. 





Florida Pipe Line 


The new trans-Florida pipeline is now being filled with gasoline at 
its western end and is expected to be in actual operation in the very 
near future, the Petroleum Administrator’s Office announced. Except 
for a few miscellaneous installations, laying of the 199-mile eight-inch 
line between Carabella, on the Gulf Coast, and Jacksonville, on the 
Atlantic Coast, has been completed. Capacity of the line will be approxi- 
mately 30,000 barrels daily. 
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ODT Warns of Possible Freight Priorities 


The Office of Defense Transportation has warned that serious delays 
in the movement and delivery of bulk commodities by rail threaten to 
occur during 1943 as the result of tight situations in the supply of open- 
top freight cars and railroad motive power. Such stringencies, the ODT 
said, are likely to appear more frequently, and be of longer duration, 
this year than in 1942. 





A War of Transportation 


Lieut. Gen. Brehon B. Somervell, Commander of The Services of 
Supply who has just returned from a 34,000-mile trip to the African, 
Middle East and Indian War Theaters, said his tour of inspection made 
him ‘‘surer than ever that this is now a war of transportation.’’ 





Railroad Watches Wanted 


Anyone having a railroad watch which he does not use for essential 
purposes can contribute to the war effort by selling it for railroad use, 
the WPB’s Consumers Durable Goods Division announced on February 
10. This appeal to the public followed discussions at the Railroad Watch 
Manufacturers Industry Advisory Committee meeting with officials of 
the Division recently. 





Victory Tax Ruling 


The Bureau of Internal Revenue, in a special ruling, has held that 
an employer who pays some of his employees on a monthly salary basis 
and others on an hourly rate basis is not required to use the same method 
in computing the amount of Victory Tax to be withheld from all em- 
ployees, but may use either the straight five-percent deduction or the 
optional withholding schedule, or both, whichever is more suitable. 





National Mediation Board Appointments 


The Senate on Thursday, February 25, confirmed the nominations 
of William M. Leiserson of Ohio, and former Senator Harry H. Schwartz 
of Wyoming, to be members of the National Mediation Board. Mr. 
Leiserson’s appointment will expire on February 1, 1946, and that of 
Mr. Schwartz on February 1, 1944. 





Lewis Retires From Mediation Board 


David J. Lewis, has announced his retirement from the National 
Mediation Board. Mr. Lewis who is 74, has been in public life for forty 
years. 
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Beyer Resigns From Mediation Board 


The White House announced that the President has accepted the 
resignation of Otto S. Beyer as a member of the National Mediation 
Board. Mr. Beyer retired from the Board in order to devote his full 
time to the Office of Defense Transportation. 





Increased Depreciation Charges Sought 


The following is an excerpt from an article appearing in the Wall 
Street Journal of February 23: 


‘‘The railroads want recognition in their earnings reports of the 
vast amount of overtime being put in by their locomotives and cars. 

‘Railroad equipment is wearing out at the fastest clip on record. 
It is being worn out considerably faster than it is being renewed, and 
much faster than depreciation reserves are being accumulated by the 
railroads for replacements. 

‘‘This means, according to railroad men, that current rail earnings 
are being materially overstated. It means that the railroads are not 
making proper charges for depreciation in the light of the excessive use 
now being made of rolling stock. The railroads want this recognized in 
their accounts and in their earnings reports. 

‘*With the argument that nowadays a railroad runs its engines and 
cars as much in six months, or even four months or less, as it does in a 
normal peace-time year, the railroads have started a drive for a sub- 
stantial increase in their equipment depreciation rates to reflect the 
increased wear and tear on rolling stock. 

‘‘Two separate plans for stepping up depreciation rates are being 
drafted by railroad accounting officers for submission to the Interstate 
Commerce Commission and the Bureau of Internal Revenue. The I. C. 
C. must approve any change in depreciation rates, and approval of the 
Internal Revenue Bureau is necessary so that the increased depreciation 
charges can be deducted from income subject to taxes. 

‘*Should the proposals now being drafted meet with I. C. C. and 
Internal Revenue Bureau approval, a substantial increase in railroad 
operating expenses and a corresponding reduction in stated net income 
would result. This would put stated railroad earnings on a more nearly 
accurate basis, carrier officials say. 

**Under an order of the I. C. C. the railroads on January 1 began, 
for the first time, to set up annual depreciation, for roadways and struc- 
tures to replace the old ‘spasmodic’ retirement method of accounting. 
This new system also will increase railroad operating expense figures 
substantially and thus reduce reported net income and surplus available 
for dividends. 

“‘A group of railroad accounting officers currently are working on 
plans to increase depreciation charges and will submit them shortly for 
IC. C. consideration. 
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‘‘Tentatively, two schemes have been drafted. One would ‘acce. 
lerate’ depreciation charges on a particular group of equipment through 
an increase in the lump sum normally charged annually. The percentage 
increase would be arrived at by comparing present annual mileage equip- 
ment runs with the average mileage of a base period—1931 to 1941, for 
example. 

‘‘The second plan would involve placing depreciation rates on a 
mileage or use basis instead of an annual basis. Present day annual 
mileage would be compared with average ‘normal’ mileage of the base 
period and the total charges would be raised to correspond to the increase 
in mileage. The depreciation rates thus would be flexible and would 
vary with use of equipment.”’ 





Featherbed Rules 


The Chicago Journal of Commerce for February 25 carried the 
following editorial : 


‘Mediation in the wage dispute between the railroads and 350,000 
members of the five operating unions has broken down, and the rail 
brotherhoods are rubbing their hands in glee because now the dispute 
goes to a panel appointed by the President. The unions now anticipate 
that most of their demands will be granted. 

‘‘Ever since World War I, when the United States Railroad Ad- 
ministration took over the carriers, the brotherhoods have been leading 
a lush life, getting almost everything they have pressed for, and taking 
it easier from day to day as the ‘featherbed rules’ increased. The growth 
of these obnoxious regulations indicates clearly how indifferent the 
brotherhoods are to the health of the industry in which they earn their 
livelihood. 

‘What are featherbed rules? They are regulations which force the 
rail carriers to pay for work not done, to pay for some work at rates 
outrageously higher than would ordinarily be paid, and to take on more 
men and waste more manpower than would ever be tolerated in a well- 
run private business. 

‘*For example, consider the ‘dual basis of pay.’ The engine and 
train service employes are paid on this basis. Under the rules, employes 
must be paid either on the basis of piece-work (i.e., miles) or hours 
worked. They insist upon being paid by the method which produces 
the higher result. A day’s work is 100 miles for all freight train service 
crews. Often a crew can do 100 miles in four hours. Today, with freight 
being highballed through, 100 miles in four hours happens all the time. 
But the wage for the four hours is the same as for a full day of eight 
hours. If the 100 miles require 10 hours, however, the crew receives 
overtime rates of time-and-a-half after the eighth hour. 

**On a fast train, workers figure their wages by miles; on a slow 
train, by hours. As train speeds increase, the crews often earn three or 
four days’ pay in one day of work. 
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‘* Another prolific source of wasted money and manpower is based 
on the union distinction between work on the road and work in the yards. 
The basic idea is that each group of workers has a monopoly of a small 
section of the job. Therefore, the crews of road trains may not, perform 
any switching work whatever. But with the rapid changes in our 
dynamic economy, traffic may shrink at one point which may make 
switching crews unnecessary there. But under the union featherbed 
rules, the railroads may not discontinue the switching crew. If a road 
erew should do any switching, its members are paid a full day’s time 
for a few minutes of switching work. In addition, the yard or switching 
crews who are not present must also be paid another day’s pay for ‘not 
doing’ this few minutes of work. Railroads in order to avoid paying 
double wages must therefore maintain switching crews in idleness all 
day waiting for a few minutes of switching work. 

‘*Consider the ‘starting time rules.’ Regular yard crews must start 
at rigidly limited hours. For instance, on three shifts, the first crew 
must begin at 8 a.m., the second at 4 p.m., and the third crew at mid- 
night. There is a 90-minute leeway before these starting times begin. 
But if the traffic requires that a switching crew be on hand 30 minutes 
before the starting time, the crew must be paid one day at regular rates 
for the early half-hour, plus one day at overtime rates at time-and-a-half. 
Thus, for one additional half-hour of work, the additional wage paid 
would cover 12 hours! 

‘*The last official figures, issued by the Interstate Commerce Com- 
mission covering the year 1941, show that approximately 250,000 men 
in the train and engine service, were idle about 22 per cent of the time 
and were paid for idling. The same Form M-300 shows a surplus or 
waste of over 100,000,000 man-hours, or 50,000 man-years, for 1941 in 
one sector of railroading alone. 

“*Tf the rail brotherhoods are so anxious to set the public straight 
on their sincerity in asking for the present wage increases, why don’t 
they make a serious attempt to set their house in order and remove these 
featherbed rules which are little other than out-and-out theft from the 
railroads, the investors and the Public?’’ 





“‘No-Bill” Open Top Car Service Rule Amended 


Because of the inauguration of the six-day week in coal production, 
the Car Service Division, of the A. A. R. recently instituted a more 
stringent ‘‘No-Bill’’ rule. Under the change, which became effective 
February 22, no open top cars are to be placed at mines when the num- 
ber of ‘‘no-bill’’ cars being held there is equal to or in excess of 25 per 
cent of the daily rated capacity of the mine. This takes the place of 
the present 75 per cent rule. 












Bituminous Coal Act of 1937 and Related Activities 


Bituminous Coal Price Schedules Increased 


The Office of Price Administration has issued more price schedules 
to cover increased production costs in bituminous coal mines. For soft 
coal produced in Pennsylvania, West Virginia, Maryland, and Ohio, an 
increase was authorized in the average mine realization from 18 to 25 
cents a ton. In District No. 1 [Pennsylvania, Northeastern West Vir- 
ginia and Maryland], the new maximum price schedules permit an in- 
crease of 23 cents per ton; District No. 3 [Northern part of West Vir- 
ginia, Fairmont district] 19 cents; District No. 4 [State of Ohio] 18 
cents, and District No. 6 [West Virginia Panhandle] 19 cents. The 
OPA pointed out that the greater burden of the increase in maximum 
prices for the territory will fall on the railroads and heavy industrial 
consumers. Maximum prices for all lake coals have been established on 
a parity with the maximums for rail coals, and off-line railroad fuel 
prices, the OPA said, have been equalized with on-line railroad fuel 
prices in Districts 3, 4, and 6. The maximum prices for truck coals in 
each size group, it added, have been increased in each district by the 
exact amount of the estimated increases in potential maximum prices 
realization required by the District. 

The OPA also authorized an increase in maximum prices ranging 
from 15 to 60 cents a ton for bituminous coal mined in Utah [District 
No. 20]. The increases, the OPA explained, are calculated to yield an 
added realization of approximately 21 cents a ton for Utah production. 

Maximum bituminous coal prices in Oklahoma and Arkansas [Dist- 
rict No. 14] were increased 20 cents a ton by the OPA. 

Maximum prices for bituminous coal mined in Western Kentucky 
and Illinois (Districts Nos. 9 and 10) have been increased approximately 
13 cents a ton by the Office of Price Administration to meet overtime 
labor costs involved in the six-day week and higher operating costs, the 
OPA announced. 

District No. 9 (Western Kentucky) received price adjustments 
which result in an added realization of 13.6 cents a ton of which 8.55 
represents necessary overtime labor. The balance represents increases 
in producing costs occurring between April 1942 and January 1943. 

District 10 (Illinois) prices are adjusted to provide an added reali- 
zation of 12.35 cents per ton of which 8.03 cents represents additional 
labor costs. 

In the two revised price schedules rates are adjusted to place the 
greater part of the increases upon railroad and other industrial coals. 

The Office of Price Administration recently authorized an increase 
in the maximum prices for bituminous coal produced in Districts 7 and 8, 
the two major southern coal producing districts, consisting primarily of 
regions in West Virginia and Kentucky and to a lesser extent in Virginia, 
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North Carolina and Tennessee. The increase for low volatile coals 
ranges from 5 to 45 cents a ton and for high volatile coals from 15 to 25 
cents a ton. The increase in both districts on railroad locomotive fuel 
is 25 cents a ton, the OPA said. 

The OPA has also increased maximum prices for bituminous coal 
mined in Western Kentucky and Illinois by approximately 13 cents a 
ton. The increase was made to meet overtime labor costs involved in the 
six-day week and higher operating costs. 





Coke Price Increase 


The Office of Price Administration has authorized an advance of 
50 cents a ton in the maximum prices of bee-hive oven coke produced in 
Pennsylvania and three [Monongahela, Preston and Upshur] West Vir- 
ginia Counties. 





Past Due Transportation Charges on Government Coal 


An order exempting the Federal Government and its agencies from 
a marketing rule that requires that interest be charged and paid on ac- 
counts past due for coal purchases and for past due transportation 
charges prepaid by shippers subject to the Coal Act was issued recently 
by Director Wheeler of the Bituminous Coal Division. The order like- 
wise amended regulations to permit the City of Chicago to repay shippers 
for prepaid transportation charges at the time the City is required to 
pay invoices for the coal without incurring liability for interest on pre- 
paid freight charges. 





7 


Mine Ratings 


Chairman Kendall of the Car Service Division of the A. of A. R. has 
released the following notice to Transportation Officers of all coal orig- 
inating railroads. 


‘*In view of the Government’s program for increased production of 
coal and the inauguration of the six-day per week work agreement, it is 
important that all mines be rated promptly and' uniformly as a basis for 
ear distribution ; therefore : 

‘*Effective March 1 mine ratings shall be established in accordance 
with the principles approved by the Interstate Commerce Commission 
in its Docket 13896. 

‘*Ratings shall be revised currently and necessary adjustments made 
as required to insure that mines are not over-rated and car supply to 
that extent dissipated.’’ 





Motor Transportation 


By J. Numan Beau, Editor 


Item No. 

I I a a aval cucbub sstupniniacnaaitieslnciooas 
Change of Law Pending Administrative Hearing. 200...0..........00..00.c:cccccscecceseseseessesses 
Minnesota Considers Truck Law Revisioms ..0............ccccccccccccccssssscscscsseeseesessscsnsvscsncececans 
Size and Weight Increases Defeated Im Oregon .................cccccecccesscessessessseeseeseeseeeseeenes 
California Favors 45 M. P. H. For Trucks and Buses ...................... 
Missouri House Acts to Grant Reciprocity. 2.......0......cccccceccccccccscsscsseeneeseeseeseeseeneens 
O. D. T. Urges States Legislation for es of Trade Barriers .. 
Truck-Forwarder Joint Rates Rejected wy. a ee 
O. D. i Considering Mileage Limit on ee 
O. P. A. Contends That The Price Stabilization Act Takes Precedence Over 

the Interstate Commerce Act ....... a ee Le PS See eRe TA The ae? 
Motor Carriers Seek General Rate Increase ....... 
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H. H. Kelly Appointed Chief of O. D. T. Section 12 
Motor Carrier Gas vamaaien Simplified ............. — 
oF os ou taxes opnrsedbcdesabvanoaseqsbbcannapeieiseloneobay sonncesonnnsenenseoen 14 


1. Credit Rules to Be Enforced 


The Interstate Commerce Commission has ordered its Bureau of 
Motor Carriers to move at once for enforcement of regulations governing 
relinquishment of freight by common carrier truck operators in advance 
of receipt of payment of freight charges due on shipments. 

‘Where necessary,’’ the ICC warned, ‘‘court proceedings will be 
instituted to obtain compliance by carriers.’’ 

The ICC action was taken in view of ‘‘the failure of numerous 
carriers to comply’’ with Section 223, Part II of the Interstate Com- 
merce Act. That is the section which authorizes common carriers by 
motor vehicle to give up possession of freight in advance of receiving 
tariff charges and after taking precautions deemed sufficient to assure 
payment within seven days exclusive of Sundays and legal holidays. 

Motor carriers are required by law to present freight bills within 
seven days from the first midnight following delivery. The mailing of a 
bill is considered as presentation. On the other hand, collection is 
deemed to have been made if payment has been mailed. 





2. Change of Law Pending Administrative Hearing 


‘A change of law pending an administrative hearing must be fol- 
lowed in relation to permits for future acts.’’ An application for a 
““grandfather”’ contract carrier permit was filed, and a hearing thereon 
held, prior to the date that section 210 of the Interstate Commerce Act, 
restricting dual operations, was amended to include dual operations of 
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motor carriers ‘‘under common control.’’ An order of the Interstate 
Commerce Commission which was entered after the date of said amend- 
ment and denied the application on the grounds that resulting dual 
operations of applicant and an affiliated motor carrier would not be con- 
sistent with the public interest, was upheld, and it was found that the 
Commission was required to act under the law as it existed when its 
order was entered. Ziffrin, Inc., v. United States of America and Inter- 
state Commerce Commission, Supreme Court of the United States, Feb. 
1, 1943 (Affirming Interstate Commerce Commission, 28 M. C. C. 683, 
and 33 M. C. C. 155). 





3. Minnesota Considers Truck Law Revisions 


A series of bills designed to bring Minnesota in line with highway 
legislation in other states has been introduced into both houses of the 
state legislature. 

One bill would eliminate all restraints on the use of the highways 
on Sundays by over-the-road trucks. Another is aimed at the great 
trailer with an underpowered driving unit which is forced to such slow 
speeds on grades that traffic is blockaded. The bill permits the arrest, 
not only of the driver but of the owner in such instances. 

A new code covering lengths and weights of trucks is set up in a 
third bill. This bill, although it allows larger dimensions on trucks than 
at present, restricts loads somewhat by tightening up the axle load 
provisions. The overall length for one-unit trucks is reduced from 40 
to 35 feet. A new classification is set up for truck-tractors or semi- 
trailers; these are designated as combination vehicles. These combina- 
tions are allowed 45 feet of overall length. 

Gross weights per wheel are increased to 9,000 pounds and gross 
weights on a single axle to 18,000 pounds. A maximum gross weight is 
set on any two axles spaced less than 10 feet apart of 30,000 pounds. 
Vehicles with hard tires are allowed only 40 per cent of the allowances 
for pneumatic tires. 





4. Size and Weight Increases Defeated in Oregon 


The Oregon House of Representatives by a vote of 45 to 15 rejected 
a bill which would have brought the size and weight regulations of 
Oregon in line with those of the adjoining states of Washington and 
California. 

This action came as something of a surprise because of the fact that 
the bill (H. B. 220) was backed by numerous Federal agencies, including 
the War and Navy Departments, Office of Defense Transportation, Office 
of Petroleum Administrator for War, and the Interstate Commerce 
Commission. Representatives of these agencies met with a closed joint 
session of the legislature prior to the vote and explained the need for 
more liberal regulations. 
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5. California Favors 45 M. P. H. For Trucks and Buses 


The California Railroad Commission has made a survey including 
actual operating tests and has announced that it favors a speed limit of 
45 m. p. h. in lieu of the present 35 m. p. h. restriction. 

The higher limitation would result in a 15% saving in time and 
more effective use of the available equipment. Higher speeds were found 
to be conducive to the conservation of replacement parts. 

The wear on tires due to abrasions was found to be slightly greater 
at the higher speed. However, it was developed that wear on tires due to 
slippage was less at 45 m. p. h. Slippage was found to be 37% greater at 
35 m. p. h. than at 45 m. p. h., which was accounted for in part by an 
increase in the number of gear shifts and brake applications. 

The Office of Petroleum Administrator for the War has requested 
the Office of Defense Transportation to relieve tank trucks hauling 
petroleum from the 35 m. p. h. limit. The 35 m. p. h. limitation was 
contained in O. D. T. Order #23. The Petroleum Administrator pointed 
out that the speed limitations increased delivery time from 10 to 20%. 
It was stated that these restrictions interfered with distribution plans, 
particularly in view of the manpower and equipment shortage. 





6. Missouri House Acts To Grant Reciprocity 


Legislation which would permit trucks from other states to use 
Missouri highways without paying this state’s Public Service Commis- 
sion fees if their states accorded similar privileges to Missouri vehicles 
was passed by the House of Representatives and sent to the state Senate. 

House passage was voted with hardly a word of debate, although 
similar measures have been defeated in stormy arguments in previous 
sessions here. 

The bill would authorize the Public Service Commission to negotiate 
reciprocal agreements with other states providing for mutual waiving 
of state fees. 

Representative Thompson said the bill would ‘‘remove an interstate 
trade barrier’’ and estimated ‘‘at most it could cost the state only 
$108,000 a year even if every out-of-state truck now paying fees to the 
state were given free passage.’’ 





7. ©. D. T. Urges State Legislation For Removal of 
Trade Barriers 


The O. D. T. is actively engaged in seeking the removal of trade 
barriers which impede war traffic. Legislation will be necessary in 44 
states to confer on the governors the necessary powers to accomplish 
these results. 
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Five major and flexible powers would be conferred on the governor 
of any state enacting the bill. They would permit him to: 

1. Stagger hours of employment to spur transport to and from places 
of employment. 

2. Set maximum speeds for motor vehicles. 

3. Fix sizes and weights of motor vehicles which may be permitted 
on state highways. 

4. Suspend statutes or regulations requiring licenses or fees for 
entry and operation of a motor vehicle licensed in another state. 

5. Take steps for conservation of vital equipment, materials and 
supplies—especially rubber. 





8. Truck-Forwarder Joint Rates Rejected By |. C. C. 


Joint truck-forwarder tariffs became permissible for a limited time 
upon enactment of Part IV of the Interstate Commerce Act placing 
freight forwarders under Federal regulations. Joint rates are per- 
missible for a period of 18 months from the date of enactment of Part 
IV. The Commission has ruled that the only joint-rate tariffs permitted 
were those filed prior to enactment of Part IV, or offered for filing and 
rejected prior to that date, or used as the basis for actual operations on 
July 1, 1941. 


Commissioners Lee, Johnson and Patterson dissented and stated: 


*‘The action of the majority in adhering to an interpretation 
which, in my opinion, is not warranted by the language of the 
statute, works to the benefit of forwarders and motor carriers who 
had filed, attempted to file, or used. without semblance of tariff 
authority, rates which the Commission and the court had found to 
be unlawful, and to the detriment of other forwarders and motor 
carriers who did not attempt to file or use such rates. This action 


is repugnant to the principle of equality of treatment upon which 
the act is based.’’ 





9. ©. D. T. Considering Mileage Limit on Truck Hauls 


This has been one of the most controversial issues with which the 
0. D. T. has had to deal. Motor carriers and many other interests have 
strongly opposed any limitations on truck hauls. A number of studies 
have been made by O. D. T. and it has been found that by substituting 
trucks for hauls many freight cars would be released for long hauls. 
The desirability of utilizing all transportation facilities to the best ad- 
vantage has been recognized from the beginning of O. D. T. Now that 
the surveys have been made indicating the actual results which would 
be possible, the issue has been revived and there is a strong possibility 


that such regulations may be put into effect wherever real savings can 
be made. 
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Commenting on the controversial subject, O. D. T. Director Joseph 
B. Eastman said : 


**T believe that much can and should be done to decrease long- 
haul truck operation and intra-terminal and short-haul rail opera- 
tions during the present emergency, particularly in instances in 
which trucks can release a much larger number of railroad cars and 
needed locomotives for more efficient use. 

**My chief concern is that in any such process the rights and 
interest of both the rail and truck industries and of the shipping 
public shall in some way be preserved, so that they may resume 


their normal operations without prejudice when normal times re- 
turn.’’ 





10. ©. P. A. Contends That The Price Stabilization Act Takes 
Precedence Over The Interstate Commerce Act 


In argument before the full Commission involving the retention of 
the rate increases allowed last year O. P. A. contended that the increases 
should be removed regardless of the effect on individual carriers and of 
the various provisions of the Interstate Commerce Act. O. P. A. con- 
tended that if some carriers were in financial difficulties and such 
carriers were essential to the war effort, their requirements should be 
taken care of by a subsidy or special treatment instead of applying a 
general rate increase. 

The trucking industry intervened in the case and pointed out that 
the removal of the 6% increase in freight rates would be disastrous to 
that industry. The transportation interests took the position that trans- 
portation law was not amended by the price law. 





11. Motor Carriers Seek General Rate Increase 


The Middle Atlantic States Motor Carrier Conference has asked 
special permission to depart from tariff regulations to facilitate an im- 
pending general increase of motor truck rates in the Middle Atlantic and 
New England territories. The carriers contend that rising operating 
costs make the increase necessary. The proposed increase would be 
based on a flat rate increase on all commodities between all points, but 
will not affect accessorial service charges. The increase would be made 


effective through a master tariff to be used for the duration of the war 
and six months thereafter. 





12. H. H. Kelly Appointed Chief of ODT Section 


H. H. Kelly, well known as the Chief of the Safety Section of the 
Bureau of Motor Carriers and more recently active in connection with 
O. D. T. has been appointed Director of the Division of Material and 
Equipment Requirements. 
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13. Motor Carrier Gas Rationing Simplified 


Moving to simplify rationing procedure further the Office of Price 
Administration and the Office of Defense Transportation recently ar- 
ranged for the mailing of third and fourth quarter transport rations to 
all commercial motor vehicle operators who hold single-unit Certificates 
of War Necessity. 

This means, it was pointed out, that after July 1, 1943, only 243,000 
of the nation’s 314 million truck, bus, and taxicab operators need to 
appear personally before War Price and Rationing Boards for the 
quarterly renewal of their gasoline rations. Gasoline coupons cannot 
be mailed to this group, which holds fleet-unit certificates, because fleet 
rations are usually issued in such large quantities as to make mailing 
hazardous and difficult, it was pointed out. The announcement said 
that fleet operators will be notified by their rationing boards when their 
gasoline coupons are ready, and they may then pick them up without 
delay or the use of further application forms. So that local rationing 
boards may prepare gasoline rations for mailing, it will be necessary for 
holders of ODT Certificates of War Necessity to present their certificates 
to their ration boards once before July 1. 





14. Truck Allocations 


A total of 1,406 vehicles was released under the truck rationing 
program during the week ending February 6, the Automotive Division 
announced. 

Civilian users and holders of Government Exemption Permits re- 
ceived 288 light, 637 medium, and 275 heavy trucks, 195 trailers and 
11 miscellaneous vehicles. 

The miscellaneous vehicle category includes station wagons, am- 
bulances, hearses, etc. 

Since the rationing program became effective March 9, 1942, a total 
of 103,604 vehicles of all types has been released. This total includes 
23,189 light, 54,935 medium, and 12,813 heavy trucks; 7,510 trailers, 
and 5,157 miscellaneous vehicles. 





Freight Forwarder Regulation 


By Gmuzs Morrow 
Commerce Counsel, Freight Forwarders Institute 


Administrative Ruling No. 1—Part IV 


Under date of February 8, 1943, the I. C. C. Bureau of Water 
Carriers and Freight Forwarders issued Administrative Ruling No. 1 
under Part IV of the Interstate Commerce Act dealing with certain 
questions that have arisen under Sec. 410 (Permits). 

The ruling, signed by Director George E. Talmage, Jr., was made in 
response to questions propounded by the public, and sets forth what is 
deemed by the Bureau to be the correct application and interpretation of 
the Act. Rulings of this kind, it was explained, are tentative and pro- 
visional, and are made in the absence of authoritative decisions upon the 
subject by the Commission. : 

Two questions and answers are set forth in the ruling as follows: 


**Q.1. On and before May 16, 1942, a freight forwarder, subject 
to part IV of the Interstate Commerce Act, was engaged in forwarding 
commodities generally between New York and New England on the 
one hand and Chicago and St. Louis on the other. On or before Novem- 
ber 12, 1942, this freight forwarder filed an application for a permit 
pursuant to the provisions of section 410, and in that application re- 
quested authority to serve the Pacific Coast States. May the freight 
forwarder extend its operations to the Pacific Coast States without first 
obtaining a permit from the Commission ? 


‘*A. No. The mere filing of an application for a permit to serve the 
Pacific Coast States confers no rights upon the applicant. The appli- 
cant may continue the operations in which it was engaged on or before 
May 16, 1942, until the Commission determines otherwise, but it may 
not extend its operations without first obtaining specific authority. 


**Q.2. On and before May 16, 1942, a freight forwarder, subject to 
part IV of the Interstate Commerce Act, was engaged in forwarding 
paper and paper products throughout a wide geographical area. On or 
before November 12, 1942, the freight forwarder filed an application for 
a permit pursuant to the provisions of section 410 of the act, and in that 
application sought authority to forward commodities generally. May 
this freight forwarder engage in forwarding commodities generally with- 
out first obtaining a permit from the Commission? 


**A. No, for the reasons given in the answer to question No. 1.’’ 
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Hearings on Forwarder Applications 


The I. C. C. has postponed the date for hearing on the application 
of Gulf Carloading Company, Inc. (FF No. 144) from February 19th, 
to March 8th. The hearings on the applications of D. C. Andrews & 
Co., of Illinois (FF No. 36) and General Carloading Co., Inc. (FF No. 
87), scheduled to be held February 18th, have been indefinitely post- 

ned. 
Pe Hearing on the application of Carloader Corporation (FF No. 122) 
has been set for March 9, 1943. The hearings on the applications of 
both Gulf Carloading Company, Inc. and Carloader Corporation will 
be held at the St. George Hotel, Brooklyn, N. Y., before Examiner 
Weems. 





Forwarder Application Dismissed 


The I. C. C., Division 4, by order dated February 24, 1943, has 
dismissed the application, No. F. F.-9, of C. J. Huff, d/b/a Huff For- 
warding Company. The application was dismissed at the request of 
applicant who has discontinued all operations as a freight forwarder 
subject to Part IV of the Interstate Commerce Act. 





War Production Board Regulations Governing Maintenance, 
Repair & Operating Supplies 


The War Production Board has issued CMP Regulation No. 5, con- 
trolling purchases of maintenance, repair and operating supplies and 
establishing procedures for obtaining both controlled and non-controlled 
materials. CMP Reg. 5 sets up two lists of persons engaged in the 
manufacture of products or in business activities, designated Schedules 
I and II. Persons listed in Schedule I are entitled to a Preference 
Rating of AA-1 for the delivery of all materials needed for maintenance, 
repair and operations. Persons listed in Schedule II are entitled to 
a Preference Rating of AA-2X. Controlled materials, other than alum- 
inum, may be obtained under this regulation by the use of a specified 
form of certification. 

Persons engaged in public transportation and terminal facilities, 
including stevedoring, are included in Schedule I of the Regulations 
and are entitled to a Preference Rating of AA-1. 

The new regulations become effective for maintenance, repair and 
operating supplies delivered after March 31, 1943. 





Freight Forwarder Tonnage 


Freight forwarders reporting to the Office of Defense Transporta- 
tion showed an increase in volume of merchandise handled in December, 
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as compared with November, amounting to some 29 million pounds, 
Their average load per car decreased slightly, from 41,939 pounds to 
41,477 pounds. The December tonnage reported was 492,249,480 pounds. 





Investigations of Forwarder Rates, Regulations, and Practices 


The following proceedings involving freight forwarder rates, regu- 
lations, and practices have been assigned for hearing March 15th, at 
Washington, before Commissioner Aitchison : 


I. & S. Docket No. 5151, Consolidation of Shipments by Freight 
Forwarders. 
I. & 8. Docket No. 5152, Books, Drugs and Cotton Goods, New York, 
to Chicago. 
I. & 8S. Docket No. 5154, Commodities, New York, N. Y. to Cleve- 
land, Ohio. 
Docket No. 28894, Consolidation of Shipments by Freight Forward- 
ers. 
Docket No. 28896, Forwarder Rates Conditioned Upon Aggregates 
of Tonnage. 
Docket No. 28897, Proportional Rates of Freight Forwarders. 


The respondents in each of the proceedings have been ordered to 
file a return to the orders of investigation, stating their position and 
claims to be made concerning the reasonableness and lawfulness of the 
tariffs specified, and the general nature of the defense to be relied upon. 





Commission Interprets Sec. 409 of Part IV of the Act 


In an order dated February 2, 1943, in Ex Parte No. 154, Tariffs 
of Freight Forwarders Containing Joint Freight Forwarder-Motor 
Common Carrier Rates, the Commission rejected certain joint freight 
forwarder-motor common carrier tariffs which were offered for filing 
under Sec. 409 of Part IV of the Interstate Commerce Act, and ordered 
them stricken from the files. 

A majority of the members of the Commission found that the rates 
contained in the rejected tariffs were unlawful because they were not 
shown to have been filed with the Interstate Commerce Commission prior 
to the enactment of Part IV of the Interstate Commerce Act, or offered 
for filing and rejected prior to that date, or used as the basis for actual 
operations on July 1, 1941. This finding coincides with an interpreta- 
tion of the provisions of Sec. 409 by the Commission originally an- 
nounced in a notice dated August 3, 1942. 

The decision of the Commission in this case follows an order en- 
tered November 9, 1942, requiring a number of freight forwarders to 
show cause on or before December 1, 1942, why certain of their tariffs 
should not be rejected and stricken from the files. 
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Sec. 409(a) provides that nothing in the Act shall be construed to 
make it unlawful for freight forwarders and motor common carriers to 
operate under joint rates for a period of 18 months. A number of sub- 
sections follow Sec. 409(a), the first three of which set out methods 
by which the joint forwarder-motor rates were to become effective. The 
question at issue was whether or not these subsections, numbered 
409(a)(1), (2) and (8), provided the only ways in which such joint 
rates could be established. It was admitted by the forwarders subject 
to the final order who made returns, that their rates did not come within 
the descriptions in Subsections (1), (2) or (3), but it was contended 
that the establishment of joint forwarder-motor rates was not restricted 
to the methods therein provided. The Commission held that Congress, 
by the terms of Subsections (1),.(2) and (3) of Sec. 409(a), intended, 
except for new operations, to exhaust the field of ways in which joint 
freight forwarder-motor common carrier rates were to become effective, 
and that Sec. 409(a) was not intended to broaden the use of such rates. 
It was further found that, as to three of the companies against which 
the show cause order was directed, the rates had not been established 
pursuant to the provisions of Subsections (1), (2) and (3). 

Commissioner Patterson entered a dissent, in which Commissioners 
Lee and Johnson joined, in which he expressed the view that the effect 
of the provisos numbered (1), (2) and (3) to Sec. 409(a) is merely to 
eliminate the requirement for statutory notice in connection with certain 
classes of the joint rates, and that such provisos were not intended to 


exhaust the field of ways in which such joint rates were to become ef- 
fective. 





List of New Members* 


William J. Barnes, (B) T. M., Champlin John S. Grimes, (A) 47 South Pennsyl- 
Refining Co., 110% East Randolph St., vania Street, Indianapolis, Indiana. 
Enid, Oklahoma. k Elfred H. Jones, (B) T. M., Allis-Chal- 

Arthur J. Dixon, (A) Southern Railway mers Mfg. Co., Supercharger Division, 
Co., McPherson Square, Washington, 4855 West McGeoch Avenue, Milwau- 

C kee, Wisconsin. 


D. C. 
Charles McDowell Gillan, Jr, (A) 500 J. Alfred Moran, (A) Gallagher, Rin- 


South Main Street, Akron, Ohio. aker, Wilkinson & Hall, 231 South La 
James L. Givan, (A) Traf. Dept. A.T.A., Salle St., Rm. 1210, Chicago, Illinois. 
es 16th Street, N. W., Washington, 


Reinstated as Member 
Sam B. Short, (B) T. M., Standard Oil 
Company of Louisiana, P. O. Box 551, 
Baton Rouge, Louisiana. 


* Elected to membership February, 1943. 











Water Transportation 


By R. Granvitte Curry, Editor 


Investigation of Rate Bureaus and Tariff Publishing Agents 
By Board of Investigation and Research 


The Board of Investigation and Research announced on February 
23 that, as a part of its study into the rate making procedure of rail, 
water and motor carriers, it has directed inquiries to rate bureaus and 
tariff publishing agents to determine whether the present methods of the 
carriers are well designed to produce rates, charges, rules, regulations, 
and practices that will best serve the needs of both shippers and car- 
riers. 





Down River Traffic 


In the February 27 issue of The Waterways Journal it is reported 
that officials of the Office of Defense Transportation are giving study 
to the problem of increasing down river traffic on the Mississippi River 
system. 

The Waterways Journal article calls attention to the expansion of 
upriver traffic ‘‘under the critical demands for petroleum products, 
sulphur and scrap iron,’’ the upriver traffic accounting for almost 70% 
of the total volume of traffic. 

Referring to the barge construction and conversion program under 
way, the article states: 


‘*In cities all up and down the rivers and canals, barges, towboats 
and tugboats are under construction. By May 100 new oil barges 
will be on the rivers. If present plans materialize there will be 500 
new barges for the inland waterway traffic by October. Al- 
together, 500 oil barges, 400 dry cargo barges, 100 tugboats and 21 
towboats, it is hoped, will be available next winter.”’’ 





O. P. A. Fixes Barge Ceiling on Transportation of Oil 
On Gulf-Intracoastal Waterway 


The O. P. A. in amendment 118 to supplementary regulation 14 to 
the general maximum price regulation has prescribed maximum charges 
for the transportation in barges of petroleum and petroleum products 
by carriers other than common carriers on the Gulf-Intracoastal Water- 
way, effective February 19. 

This regulation followed several conferences between the Gulf- 
Intracoastal Advisory Committee and Mr. John H. Eisenhart, Jr., Chief 
of the Transportation Section of O. P. A. and is said to have the ap- 
proval of that Committee. 
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The maximum charges specified are in mills per net ton mile as fol- 
lows : 
Minimum cargo 16,000 barrels, for 150 miles to, but not including, 
300 miles, towing only 3.70, and tugs and barges, 5.60; minimum cargo 
24,000 barrels, towing only, 3, and tugs and barges, 4.50. For 300 miles 
and over, minimum cargo 16,000 barrels, towing only, 3.50, and tugs 
and barges, 5.30; minimum eargo, 24,000 barrels, towing only, 2.80. and 
tugs and barges, 4.25. 

In explaining these charges, the O. P. A. said: 


‘“‘The amendment establishes the maximum charges in terms 
of ton-miles, which provides a ready method for determining ceiling 
regardless of whether stops were made at a given point on the 
waterway in March, 1942. The normal rate is based on minimum 
eargoes of 24,000 barrels. A higher charge is made for shipment 
in smaller quantities which is intended to reflect the actual cost 
to the operators of transporting the smaller quantities. 

‘‘The maximums specified in the amendment apply when the 
carrier supplies both tugs and barges. A reduction of approxi- 
mately one-third is made in the rates when only a towing service is 
supplied. 

‘The present amendment does not apply to shipments for dis- 
tances of less than 150 miles. For the time being, maximum charges 
for these shipments will be fixed under the general maximum price 
regulation. O. P. A. is making a thorough study of the present 
operating and pricing practices in short hauls, and it is anticipated 
that specific maximum for these will be established when the study 
is completed. 

‘*The Gulf Intracoastal Waterway extends from Corpus Christi, 
Texas, to Florida. The rates established in amendment apply to all 
points along the waterway and to shipments on the Mississippi River 
extending up as far as North Baton Rouge, La.’’ 





Stevedoring Price Control Amendment 


Charges for stevedoring, carloading and unloading, when performed 
for the government of any allied nation or any agency of that govern- 
ment, were exempted from price control on February 18, by the Office of 
Price Administration. The action, taken in Amendment 13 to Supple- 
mentary Regulation 11 under the General Maximum Price Regulation, 
effective February 24, is in line with exemptions already granted for 
these services when performed for any war procurement agency of the 
United States Government. 





Export Traffic 


Cars of export freight other than grain or coal unloaded at Atlantic, 
Gulf and Pacific ports in January this year totaled 74,884 cars compared 
with 63,073 in January, 1942. 
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1. C. C. DECISIONS 


Interesting and Important Decision on Towing—lJurisdiction Over 
Towers—lInterstate Commerce—Common Carriers— 
Contract Carrier Status 


The Commission on February 2, 1943, on reargument affirmed, ex- 
cept as to intra harbor exempt transportation, the decision of Division 5 
in Cornell Steamboat Company—Contract Carrier Application (W-359). 
250 I. C. C. 301. 

In that case applicant was granted authority under the ‘‘grand- 
father’’ clause to continue operation as a common carrier by water by 
towing vessels in the performance of towage of non-self-propelled freight- 
carrying vessels, loaded or light, within the limits of New York Harbor, 
N. Y. and N. J., on the Hudson River between New York Harbor and 
Waterford, N. Y., and all intermediate points. The Commission, how- 
ever, found that no certificate for applicant’s transportation entirely 
within New York Harbor is necessary, citing section 303(g) of the act. 

Important questions presented on reargument were stated by the 
Commission to be as follows: ‘‘(a) Are towers to be regulated as carriers 
under part III of the act? (b) Is transportation by water between two 
ports in a single State but passing through the waters of another State, 
within the jurisdiction conferred on this Commission by part ITI of the 
act? And (c) is applicant a contract carrier or a common carrier?”’ 
The Commission sustained the Division in answering the first two 
questions in the affirmative, and in holding as to the third question that 
applicant is a common carrier. 

On the jurisdictional question as to whether a tower such as appli- 
eant is subject to the act, the Commission distinguished decisions under 
the Harter act as involving questions of liability and not controlling in 
respect to regulation of water carriers under the Interstate Commerce 
Act. 

As to the question of interstate transportation, the Commission 
discussed various tax cases and concluded ‘‘that the right of the State 
of New York to impose a franchise tax based in part upon revenues 
from business between two ports of that State but which passes through 
the State of New Jersey, is clearly distinguished from, and constitutes 
no bar to, the exercise of jurisdiction by this Commission to regulate 
such interstate transportation.’’ 

The Commission said that the Division was warranted in finding 
that applicant holds itself out to the public to tow for anyone with 
ability and willingness to pay for the service, and in concluding that 
such a holding out, accompanied by performance, constitutes one a 
common carrier. 

Commissioners Johnson, Lee and Splawn dissented from the finding 
as to interstate commerce, and Commissioners Splawn and Patterson 
dissented on the ground that the towboat service performed by applicant 
was not subject to the act. Commissioner Splawn said in part: 
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‘*There is nothing in part III to support the conclusion that 
Congress intended to change the common law with respect to tow- 
boats. The only reference to towage is in section 303(f) which 
exempts any towage performed for carriers and requires that regula- 
tion be through the respective rail, motor, or water carrier, as the 
case may be. This provision furnishes no basis for the conclusion 
that Congress intended that towboats, as such, not engaging in the 
transportation of commodities or entering into contracts of affreight- 
ment, should be held to be carriers subject to regulation. The 
undertaking of applicant herein is to render specific services and 
not to transport goods or property. In the absence of any clear 
language in the statute declaring towboats to be carriers, and the 
doubtful constitutionality of such a declaration or construction, I 
would find that the common law rule still prevails, and that ordinary 
towage, such as performed by applicant, is not transportation or 
carriage, subject to part ITI.’’ 


Commissioner Patterson, after pointing out that prior to enactment 
of the water carrier provisions of the act an independent tower such as 
applicant was not considered a carrier under the law, said: 


‘‘Applicant’s tugs are merely motive power used for the same 
purpose as horses or tractors might be used, and nothing more. 
Whether the motive power is attached to the vessel or operated as 
a separate unit is immaterial. I believe that Congress did not 
intend to and did not bring such towers under our jurisdiction.’’ 


Commissioner Patterson also dissented from the common carrier 
findings of the majority, in that applicant was found to be a common 
carrier by towing vessels without indicating the commodities to be 
transported. He said ‘‘it seems to me anomalous to hold that one is a 
common carrier of the facility and not to find that it is a common carrier 
of the goods therein.”’ 





New Operating Rights Granted to Carrier For Single-Line Service 
Over Objection of Existing Carriers That Adequate Service Could 
Be Performed Over Part of Route by Interchange With Them 


Division 4 in No. W-431, Sioux City and New Orleans Barge Lines, 
Inc., Common Carrier Application, decided February 5, 1943, found that 
in respect to operation commenced after ‘‘grandfather’’ date public 
convenience and necessity require operation by applicant as a common 
earrier, by non-self-propelled vessels with the use of separate towing 
vessels, in the transportation of commodities generally, between points 
on the Missouri River and between such points and points on the 
Mississippi River between Alton, Ill., and Memphis, Tenn., both inclu- 
sive. 
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Finding against contentions of protesting carriers, the Commission 
said : 


‘*Protestants contend that there is no need for applicant’s 
service on the Mississippi River because there are numerous car- 
riers now serving that river with which applicant may interchange 
its traffic either by transfer of the lading or by interchange of 
barges. Physical transfer of lading, however, is so costly as to 
destroy much of the advantages of water transportation, and appli- 
cant’s experience with its own barge has shown that the standard 
type barge used on the Mississippi River is not practical on the 
Missouri River.’’ 


The Commission pointed out that applicant’s stockholders represent ‘‘a 
fair cross section of the civic and industrial life of Sioux City’’ and that 
when the Missouri River project was nearly completed, the Sioux City 
interests made attempts to induce water carriers on the Mississippi to 
extend their services to that city and failing in this, organized the 
applicant corporation. 

Commissioner Miller dissented. He expressed the opinion that the 
disadvantage of shallow water and adverse currents in the upper Mis- 
souri river ‘‘cannot be overcome by authorizing applicant to operate 
below St. Louis on the Mississippi River. It may be overcome when the 
development of the channel of the Missouri River is completed. Witness 
for a protestant testified that certain barges of his company can be used 
on the Missouri River; that applicant’s barges can be moved on the 
Mississippi River in his company’s tows; and that his company was 
agreeable to the establishment of through routes and joint rates.’’ Com- 
missioner Miller, speaking of the policy he thought should apply, said: 


‘*We should not authorize single-line through operations, such 
as here granted to applicant, on waterways over which regularly 
established carriers are already providing adequate, efficient and 
satisfactory service unless there is proved need for competitive 
service in place of joint through routes.’’ 





“Grandfather” Rights Limited To Materials Used For 
Certain Purposes 


In No. W-248, Fred A. Kahlke Contract Carrier Application, de- 
cided February 12, 1943, Division 4 found that applicant was entitled 
under the ‘‘grandfather’’ clause to continue operation as a contract 
carrier by non-self-propelled vessels with the use of separate towing 
vessels in the transportation of materials used in construction work on 
the Mississippi and Illinois Rivers between ports and points on the 
Illinois River from and including Utica, Ill., to its mouth, and the 
Mississippi River from Red Wing, Minn., to St. Louis, Mo., inclusive. 
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The certificate does not describe the commodities to be carried but 
authorizes ‘‘transportation of materials used in construction work’’ on 
the portions of the rivers above indicated. 

Commissioner Miller dissented on the ground ‘‘that practically all 
of applicant’s operations consisted of exempt transportation, which it 
may continue without any authority from us, and that the few ports 
which it served in the performance of non-exempt transportation were 
not served during the critical period, as required by the statute.’’ 





Question of Exempt Transportation In. Considering Rights of 
Towers—Dual Operation 


Division 4, in No. W-457, Card Towing Line, Inc. Contract Carrier 
Application, decided February 6, 1943, found that one of the applicants 
was entitled under the ‘‘grandfather’’ clause to continue operation as 
a common carrier of towing vessels in the performance of general towage 
between certain points along the Atlantic Coast but that the other two 
applicants had not engaged in operations subject to part III of the Act 
and, therefore, were not entitled to certificates or permits. 

The Commission in granting a permit to applicant to engage in the 
performance of general towage as a common carrier refused to grant it 
rights at the same time to lease vessels as a contract carrier to shippers 
for general towing purposes. It said this would ‘‘make possible the 
offering by applicant of a discriminatory service to shippers,’’ and would 
not be consistent with the public interest and the transportation policy 
declared in the act. 

Apparently in granting the application as to one of the applicants 
previous operations exempted by order of the Commission were relied 
upon in support of the grant of ‘‘grandfather’’ rights. In denying 
rights to the second applicant the Commission found that on and since 
“‘erandfather’’ date it had been engaged in ‘‘specialized towing of one 
commodity,’’ oil, was not engaged in general towage, and was not en- 
titled to operating rights. In this connection the Commission said: 


‘‘Applicant contends that it towed oil during 1939 and 1940 
only because the demand for its services in that respect kept its 
vessels in constant operation, and that it would have sought any 
business available if its vessels had been available for additional 
transportation. We have heretofore authorized general towing 
operations upon a showing that the carrier had held out and per- 
formed a general towage service for the public although a large 
part of the transportation by such carriers on and since January 1, 
1940, fell within various exemptions specified in the act or by our 
orders thereunder. See Russell Bros. Towing Co., Inc., Common 
Carrier Application, 250 I. C. C. 429, and Moran Towing and Trans- 
portation Co. Applications, — I. C. C. —, (No. W-12, decided 
November 19, 1942). In those proceedings however, it was shown 
that the carriers had engaged in a comprehensive towage service 
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which included the transportation of diversified commodities, in- 
cluding transportation which would be subject to regulation if it 
were not for our general orders of exemption. The specialized tow- 
age of one commodity by applicant on and since January 1, 1940, 
does not constitute the performance of general towage.”’ 


Commissioner Miller dissented from the granting of rights for 
reasons stated in the Moran case (W-12), namely, that the operations 
relied upon to support ‘‘grandfather’’ rights were exempt. 





Logs Not In Bulk Within Exemption Provisions Of Section 303 (b) 


Division 4 in No. W-715, Woods Lumber Company Contract Car- 
rier and Exemption Applications, decided February 17, 1943, granted 
‘‘grandfather’’ rights to the applicants as a contract carrier of forest 
products between various points on the White and Mississippi rivers. 

The Commission overruled the contention of the applicants ‘‘that 
as the logs are loaded on their barges ‘without wrappers or containers, 
and received and delivered by the carriers without transportation mark 
or count,’ this transportation is in bulk and should be exempted under 
section 303(b),”’ citing the Mulqueen case, 250 I. C. C. 436, 439, and 
pointing out that ‘‘applicants’ derrick boats pick the logs out of the 
water or off the river banks and stack them in regular manner on the 
barges. Like pig iron and steel billets, logs are handled piece by 
piece.’’ 




















Bills and Resolutions Introduced in Congress 


By Aurrep P. THom, JR. 


The following legislative measures of possible interest, were intro- 
duced in the 78th Congress, Ist Session, during the month of February, 
1943 : 


Aviation—Air and War Risk Insurance 


H. R. 1992—Introduced by Mr. Lea of California, on February 25, 
1943, to amend the Civil Aeronautics Act of 1938, as amended, by 
providing for air and war risk insurance. 


Aviation—Airmail Without Surcharge 


H. R. 1720—Introduced by Mr. Boren of Oklahoma, on February 4, 
1943, to extend air-mail services to all persons equally and to provide 
for the transportation of mail by air without surcharge. 


Contracts—Filing of Constructive Notice by United States 


H. R. 1747—Introduced by Mr. Sumners of Texas, on February 8, 
1943, to authorize the filing of certain notices to serve as constructive 
notice of the interest of the United States in realty, or personalty under 
facilities contracts. 


Courts—Jurisdiction in Work Stoppage Cases 


H. R. 1866—Introduced by Mr. Walter of Pennsylvania, on Febru- 
ary 16, 1943, to confer jurisdiction on the United States courts in cases 
involving work stoppages and for other purposes. 


Discrimination—Employment 


H. R. 1732—Introduced by Mr. Marcantonio of New York, on Feb- 
ruary 5, 1943, to prohibit discrimination in employment because of 
race, color, creed, religion, national origin, or citizenship. 


Internal Revenue Code—Amortization of Emergency Facilities 


S. J. Res. 35—Introduced by Senator Nye, of North Dakota, on 
February 25, 1943, to amend section 124(f)(3) of the Internal Revenue 
Code, relating to amortization of emergency facilities. 


Od 
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Post-War Planning 


H. R. 1898—Introduced by Mr. Lynch of New York, on February 
18, 1943, to provide for post-war planning and for other purposes. 


S. Res. 102—Introduced by Senator George, of Georgia, on Febru- 
ary 15, 1943, to create a Special Committee on Post-War Economic 
Policy and Planning. 


H. Res. 114—introduced by Mr. Hendricks of Florida, on February 
15, 1943, to create a Special Committee on Post-War Economic Policy 
and Planning. 


Railroad Retirement Act—Amendment of 


H. R. 1799—introduced by Mr. Johnson of Indiana, on February 
11, 1943, to amend the Railroad Retirement Act to provide optional 
retirement annuities for totally and permanently disabled individuals 
who have completed twenty years’ service, and to provide for a mini- 
mum annuity payment of $50 per month. 


Rates—Land Grant 


S. 638—introduced by Senator Truman of Missouri, on February 4, 
1943, to amend section 321 of the Transportation Act of 1940 with respect 
to the character of military or naval property of the United States which 
may be transported at reduced rates. 


Rates—Reduced For Merchant Seamen 


S. 679—introduced by Senator Butler of Nebraska, on February 
8, 1943, providing for railroad transportation at reduced rates for mer- 
chant seamen on authorized leave of absence. (H. R. 1743 identical) 


Securities—Proxy Rules 


H. R. 1821—introduced by Mr. Wolverton of New Jersey, on Feb- 
ruary 15, 1943, to suspend the authority of the Securities and Exchange 
Commission under section 14 (a) and section 14 (b) of the Securities 
Exchange Act to issue rules relating to the solicitation of proxies, con- 
sents, and authorizations during the period of war emergency. 


Selective Service—Civilian War Service 


S. 666—introduced by Senator Austin of Vermont, on February 
8, 1943, to provide further for the successful prosecution of the war 
through a system of civilian selective war service with the aid of the 
Selective Service System. (H. R. 1742 identical) 
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Selective Service—Deferment of Certain Employes in 
Industry and Agriculture 


H. R. 1730—introduced by Mr. Kilday of Texas, on February 5, 
1943, to amend paragraph (1) of section 5 (e) of the Selective Training 
and Service Act of 1940, as amended. 


Social Security 


H. R. 1649—introduced by Mr. Cannon of Florida, on February 2, 
1943, to provide every adult citizen in the United States with equal 
basic Federal insurance, permitting retirement with benefits at age sixty, 
and also covering total disability, from whatever cause, for certain 
citizens under sixty ; to give protection to widows with children; to pro- 
vide an ever-expanding market for goods and services through the pay- 
ment and distribution of such benefits in ratio to the Nation’s steadily 
increasing ability to produce, with the cost of such benefits to be carried 
by every citizen in proportion to the income privileges he enjoys. 


Standard Time 


H. R. 1939—introduced by Mr. White, of Idaho, on February 22, 
1943, establishing Pacific standard time for that part of the State of 
Idaho now on Mountain standard time, for the period during which 
daylight saving time is in effect. 


H. R. 1997—introduced by Mr. White, of Idaho, on February 25, 
1943, to repeal section 3 of the Standard Time Act of March 19, 1918, 
as amended, relating to the placing of a certain portion of the State of 
Idaho in the third zone. 


Strike Legislation 


S. 712—introduced by Senator Holman of Oregon, on February 15, 
1943, to amend the Act entitled ‘‘An Act to protect trade and commerce 
against interference by violence, threats, coercion, or intimidation’’, ap- 
proved June 18, 1934. 


Transportation—Furlough Certificates 


8. 615—introduced by Senator Davis of Pennsylvania, on February 
1, 1943, to provide for the issuance of furlough travel certificates to 
persons serving in the armed forces. 


Wages—Restricting Increases In 


8. 713-introduced by Senator Ball of Minnesota, on February 15, 
1943, restricting certain increases in wage rates to aid in carrying out 
the Stabilization Act of October 2, 1942. 
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War Mobilization—Establishment of Office Of 


S. 607—introduced by Senator Kilgore of West Virginia (for him- 
self, Senator Pepper of Florida, Senator Murray of Montana, Senator 
Bali of Minnesota, Senator Capper of Kansas, Senator Green of Rhode 
Island, Senator Johnson of Colorado, Senator La Follette of Wisconsin 
and Senator Thomas of Utah) on February 1, 1943, to establish an 
Office of War Mobilization and for other purposes. 


Waterways—Improvement Of 


S. 782—introduced by Senator Walsh, of Massachusetts, on Febru- 
ary 25, 1943, to promote the national defense and to facilitate and pro- 
tect the transport of materials and supplies needful to the Military 
Establishment and essential to domestic requirements through safe and 
adequate inland waterways, by the immediate authorization and con- 
struction of the New York Bay-Delaware River section of the Atlantic 
Intracoastal Waterway as now connected and made navigable from New 
England to Florida. (H. R. 1880 identical) 


H. R. 1669— introduced by Mr. Dondero of Michigan, on February 
3, 1943, to repeal the provisions of law authorizing the construction of 
a navigable barge canal across Florida. 
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Supreme Court of The United States 
Review of Cases 


By Aurrep P. TxHom, JR. 





The Supreme Court of the United States, during the month of 
February, 1943, issued the following orders of possible interest : 


CasE TO BE REVIEWED 


The Court noted probable jurisdiction in the following case, there- 
by indicating that it would review it: 

No. 628, Interstate Commerce Commission, et al., vs. Columbus & 
Greenville Railway Company. This is an appeal from a decree of the 
District Court for the Northern District of Mississippi, Eastern Division, 
setting aside an order of the Interstate Commerce Commission in regard 
to cottonseed rates. Probable jurisdiction noted. 


Case DIsMISsED 


No. 77, Dunn and Krause vs. State of Ohio, which was an appeal 
from the lower court decision upholding their conviction on charges of 
operating a motor bus for the transportation of passengers under pri- 
vate contract without a permit from the Ohio Public Utilities Commis- 
sion. Dismissed. 

Reviews DENIED 


The Supreme Court, by denying petition for writ of certiorari, re- 
fused to review the following cases: 

No. 577—Thompson v. Industrial Commission of Illinois. The 
Supreme Court denied a petition for writ of certiorari and left in effect 
decision of the lower court which held that the Illinois Workmen’s 
Compensation Act applies to injuries sustained in Illinois, by a yard 
patrolman of an inter-state railroad while attempting to arrest a tres- 
passer on the right-of-way. 

No. 613—Louisville & Nashville Railroad Company v. Underwood. 
Petition for writ of certiorari was denied, and the decision of the lower 
court left in effect. The lower court had held that the failure of a rail- 
road brakeman to operate car switch in switching operations during 
which he was killed was not, as a matter of law, the proximate cause of 
an accident in view of the fact that operations were being performed 
at night and the brakeman was unfamiliar with the yard. This was a 
suit under the Federal Employer’s Liability Act, and the lower court 
also held that evidence relating to the engineer’s failure to comply 
with the railroad rule as to stopping car if brakeman’s signals are lost 
to view was sufficient to take the case to the jury. 
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Recent Court Decisions 
By Warren H. WAGNER 


Dual operations under Section 210 as amended 


Ziffrin, Inc. v. United States. (87 Law ed. Adv. Ops. 407) On 
February 1, 1943, the Supreme Court of the United States affirmed the 
judgment of the District Court for the Southern District of Indiana, 
sustaining the order of the Commission in No. MC 2511, Ziffrin, Ine. 
Contract Carrier Application, 28 M. C. C. 683. 

The chief issue involved was the application of Section 210 for- 
bidding dual operation. The Commission’s decision was predicated 
upon a finding that the applicant contract carrier and a common car- 
rier within the same territory were under common control and manage- 
ment. The Transportation Act of 1940 intervened between the time of 
hearing and the date of the Commission’s decision. By this Act Section 
210 was amended so as to make the prohibition specifically apply to any 
person controlling, controlled by, or under common control with, such 
person. 

The Supreme Court found it unnecessary to decide whether the 
Commission correctly applied Section 210 as originally enacted since 
a change of law pending an administrative hearing must be followed in 
relation to permits for future acts. 

Quoting from the decision by Justice Reed: 


It is appellant’s contention that whatever may have been the 
effect of the earlier form, with the passage of the amendment after 
the hearing the applicant should now have an opportunity to show 
the absence of common control of it and Ziffrin Truck Lines, In- 
corporated. As section 210 stood when appellant requested its 
permit and at the hearing, a certificate as a common carrier and a 
permit as a contract carrier were not to be held by the same person 
without special finding of consistency with the public interest by 
the Commission. The amendment provided that without a similar 
special finding no person should hold a contract carrier permit who 
was under common control with a person holding a common carrier 
certificate. Person, of course, included a corporation. 49 U. §S. C. 
303 (a) (1). 

Obviously the fear of possible evasion led to the change in lan- 
guage. Indeed, the Commission had disregarded the corporate fic- 
tion and interpreted the earlier form as covering persons under 
common control. This was called to applicant’s attention by an 
order of June 23, 1938, setting the date for hearing the application. 
The interpretation was discussed in the examiner’s report, in the 
Commission’s report, and applied, adversely to appellant, by the 
findings. 28 M. C. C. 683, 692-99. 
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When the transportation act of 1940 was before the Senate, the 
draftsmen added a sentence to the earlier form of Section 210, read- 
ing as follows: ‘‘This section shall apply to dual operations by af- 
filiated carriers.’’ When the bill, S. 2009, in the two forms in which 
it was enacted in the Senate and the House of Representatives was 
examined by the Interstate Commerce Commission, the chairman 
of its legislative committee transmitted a report on the provisions 
of the bill to the chairman of the Senate interstate commerce com- 
mittee and the chairman of the House committee on interstate and 
foreign commerce. In the report (at page 62) this comment was 
made as to the present section 210: 

‘*Desirable.-—(a) After the new section 22 which we have pro- 
posed above, add a new section 23 (with appropriate renumbering 
of subsequent sections) reading as follows: 

‘See. 23. Section 210 of the interstate commerce act, as amend- 
ed, is amended by adding at the end thereof the following new 
sentence: This section shall apply to dual operations by affiliated 
carriers.’ ’’ 

This sentence has been introduced at the end of section 45 of the 
Senate bill, and it has our approval. The Commission has construed 
section 210 of part IT to have such an application, but it is desirable 
to remove all doubt on the point.’’ 

At the conference of the committee for the two Houses of Con- 
gress, the form of section 210 was changed to the present reading. 
The report contains this application : 

**Section 21(a). Dual Operations Under Certificates and Per- 

mits, Motor Carriers 

‘The conference substitute in section 21(a) amends section 210 
of the Interstate Commerce Act which prohibits a person from hold- 
ing at the same time both a certificate as a common carrier of prop- 
erty by motor vehicle and a permit as a contract carrier of property 
by motor vehicle over the same route or within the same territory, 
unless for good cause shown the Commission shall find that both 
forms of operating authority may be held consistent with the public 
interest and with the policy declared in part II, so that the section 
will apply not only to a particular motor carrier but also to any 
person controlling, controlled by, or under common control with, 
such person.’’ 

It is unnecessary, however, to decide whether the Commission 
correctly applied section 210 as originally enacted to such common 
control as the Commission found in appellant and Ziffrin Truck 
Lines, Inc. We are convinced that the Commission was required to 
act under the law as it existed when its order of May 29, 1941, was 
entered. The permit was effective for the future and the amendment 
forbade persons under common control holding both a permit and a 
certificate. Previously appellant had been operating under an ex 
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parte permit. Protests to the grant had been made on account of 
the dual operation, the formal hearing was held and the question 
raised by these protests was heard at length. A change in the law 
between a nisi prius and an appellate decision requires the appel- 
late court to apply the changed law. Vandenbark vs. Owens-Illinois 
Glass Co., 311 U. 8. 538, and cases cited. Cf. Duplex Printing Press 
Co. vs. Deering, 254 U. 8. 443, 464. A fortiori, a change of law pend- 
ing an administrative hearing must be followed in relation to per- 
mits for future acts. Otherwise the administrative body would 
issue orders contrary to the existing legislation. 

We find no basis for appellant’s contention that he was given 
improper notice of the hearing and denied an opportunity to show 
compliance with the amended section. The steps of notice and 
hearing detailed above demonstrate the error of the former conten- 
tion. As to the latter it is met completely by the report and order 
of the Commission, made while this suit was pending in the District 
Court, and denying appellant’s motion for reconsideration of the 


order of May 29, 1941. Ziffrin, Incorporated, Contract Carrier ° 


Application, 33 M. C. C. 155. This opinion was called to our at- 
tention by the government in brief and argument. In the cireum- 
stances, we will not disregard it. The Commission there said, p. 156: 

‘*At the conclusion of the trial on applicant’s suit before the 
three-judge court, a conference was held between the counsel for 
all the parties to the suit in the court’s chambers. It was there sug- 
gested by the court that applicant submit to this Commission some 
method for divorcing applicant herein from Ziffrin Truck Lines, 
Ine., which might eliminate the conflict with section 210 of the act 
on which the denial of the application was grounded. Pursuant to 
this suggestion, applicant has filed a petition seeking reopening and 
reconsideration of the proceeding, and, as a basis therefor, proposes 
a plan for elimination of the common control of applicant and Ziffrin 
Truck Lines, Inc. The petition is opposed by an association of motor 
common carriers. It is understood that the filing of this petition 
and action by us thereon does not terminate the court proceeding. 
Pending our action on the petition, however, the entry of Judgment 
by the court is being held in abeyance. In, view of the pendency of 
the litigation, we believe that a statement of the reasons for our 
action with respect to this petition will be helpful.’’ 

The Commission then restated the evidence showing common 
control of the two corporations and concluded that the plan pro- 
posed would not change the situation. See 33 M. C. C. 155; 28 
M. C. C. 683, 692, et seq. The evidence is ample to support the con- 
clusion of the Commission entered at the earlier hearing. This is 
sufficient to support the order upon judicial review. Shields vs. 
Utah Idaho Central R. Co., 305 U. S. 177, 185; United States vs. 
Maher, 307 U. S. 148, 155. Affirmed. 
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Maintenance expenditures by trustees out of increased earnings resulting from 


war emergency. 
In re Denver & R. G. W.R. Co. (47 F. Supp. 484) 


The United States District Court for the District of Colorado held 


(quoting from the syllabus) : 


Where the greatly increased earnings of railroad undergoing 
reorganization were the direct result of war emergency, conserva- 
tive management and business principles dictated that all expendi- 
tures incurred to provide the necessary facilities to handle the in- 
creased business should be paid from such revenues and not passed 
on as a debt to the new corporation which would take over the prop- 
erty under the reorganization. 

During the period that railroad undergoing reorganization 
must be operated by trustees, such expenditures must be made as 
are reasonably necessary to preserve and protect public and pri- 
vate interests and maintain the integrity of the railroad so that it 
may be turned over to the reorganized company as a going concern. 

Where expenditures proposed by trustees of railroad under- 
going reorganization were reasonable and necessary to preserve 
and protect interests of security holders and maintain integrity 
of railroad as going concern, and to enable the railroad to perform 
its duty as a transcontinental transportation facility under war 
conditions to meet the demands of government, the trustees would 
be authorized to pay such expenditures out of increased earnings 
directly resulting from war emergency, and would not be required 
to use increased earnings to pay interest on outstanding securities 
or on securities provided for in unapproved reorganization plan. 

The financing of current needs for equipment and improve- 
ments of railroad being reorganized out of earnings as far as they 
will go is a matter in discretion of trustees with which the court 
should not interfere, especially where the objecting parties ac- 
quiesced in the views of the trustees as to the necessity for the new 
equipment and improvements. 




























Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffie Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St.. Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 























N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
—_ other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
—— which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 
P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene. Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel. San Francisco. California—quarterlv 


Southern California Chapter 


Roy S. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





OFFICERS ELECTED BY SOUTHERN CALIFORNIA CHAPTER 


At a luncheon meeting of the Southern California Chapter, held 
in the Los Angeles Chamber of Commerce Building, Los Angeles, on 
March 4th, the following were elected officers to take the place of Messrs. 
H. R. Brashear, former Chairman, and B. F. Bolling, former Vice- 
Chairman : 

Chairman: Roy S. Busby, Traffic Manager, Southern California 
Division, General Motors Corporation, 2700 Tweedy Boulevard, South- 
gate, California. 

Vice-Chairman: L. H. Stewart, 354 South Spring St., Los Angeles, 
California. 

The main topic for discussion was pending federal legislation and 
the meeting took action as follows: 

H. R. 94 and 96—A resolution opposing these measures was unani- 
mously adopted (Members expressed the idea that it was unfortunate 
that anyone should reintroduce such measures when so many of our 
members are now in the armed forces and of necessity absent and un- 
able to oppose such legislation. ) 

H. J. Res. 66—Decided to wait for report of Messrs. Smith and 
Ames before taking action. 

S. 214—Adopted resolution opposing this measure as far as it af- 
fects I. C. C. employees. 

S. 575—Adopted resolution in opposition as far as it relates to trans- 
portation regulatory bodies. 

No action taken on other measures in which Association is interested. 





R. S. OUTLAW ADDRESSES CHICAGO 


At the regular monthly meeting of the Chicago Chapter on Friday, 
March 5th, Mr. R. 8. Outlaw, General Attorney of the Atchison, Topeka 
and Santa Fe Railway spoke on ‘‘Some Legal Questions Arising Out 
of Requisition of Railroad Property by the United States.’’ 





Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


ah CR Tok ee oe . hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 


3. | was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order - dated ' and am now a member in good 
standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). 1 was admitted to practice as an 
attorney at law by the 


on the...... 


5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 





(Signture of Applicant) 


lication not a ted unless accompanied by check. Annual dues, includ- 
_ JouRN OO r application Is fet between October Ist, and March 


3Ist, $6.00. If filed between March 3lst | September 30th, $3.00. 





